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Over-income unit means a low-
income unit in which the income of the
occupants of the unit increases above
140 percent of the applicable income
limitation under section 42(g)(1), or
above 170 percent of the applicable
income limitation for deep rent-skewed
pro j ec t s de sc r ibed in s ec t i on
142(d)(4)(B). 

Qualified resident means a low-
income resident or a current resident.

(b) General section 42(g)(2)(D)(i)
rule. Except as provided in paragraph
(c) of this section, notwithstanding an
increase in the income of the occupants
of a low-income unit above the appli-
cable income limitation, if the income
of the occupants initially met the
applicable income limitation, and the
unit continues to be rent-restricted— 

(1) The unit continues to be treated
as a low-income unit; and

(2) The unit continues to be included
in the numerator and the denominator
of the ratio used to determine whether
a project satisfies the applicable mini-
mum set-aside requirement of section
42(g)(1). 

(c) Exception. A unit ceases to be
treated as a low-income unit if it
becomes an over-income unit and a
nonqualified resident occupies any
comparable unit that is available or that
subsequently becomes available in the
same low-income building. Thus, to
continue treating the over-income unit
as a low-income unit, the owner of a
low-income building must rent to
qualified residents all comparable units
that are available or that subsequently
become available in the same building. 

(d) Effect of current resident moving
within building. When a current re-
sident moves to a different unit within
the building, the newly occupied unit
adopts the status of the vacated unit.
Thus, if a current resident, whose
income exceeds the applicable income
limitation, moves from an over-income
unit to a vacant unit in the same
building, the newly occupied unit is
treated as an over-income unit. 

(e) Buildings accounted for sepa-
rately. In a project containing more
than one low-income building, the
available unit rule applies separately to
each building. 

(f) Result of violation of available
unit rule. If any comparable unit that
subsequently becomes available is
rented to a nonqualified resident, all
over-income units within the same
building lose their status as low-income
units.

(g) Examples. The following exam-
ples illustrate this section.

Example 1. This example illustrates a violation
of the available unit rule in a low-income
building containing three over-income units. On
January 1, 1997, a qualified low-income housing
project, consisting of one building containing ten
identically sized residential units, received a
housing credit dollar amount allocation from a
state housing credit agency for five low-income
units. To avoid recapture of credit, the Project
owner must maintain five of the units as low-
income units. The project satisfied the minimum
set-aside requirement of section 42(g)(1)(B).
Units 1, 2, 3, 4, and 5 were occupied by
individuals whose incomes did not exceed the
income limitation applicable under section
42(g)(1) (low-income residents). Units 6, 7, 8,
and 9 were occupied by market-rate tenants. Unit
10 was vacant. On November 21, 1997, the
annual incomes of the individuals in Units 1, 2,
and 3 increased above 140 percent of the income
limitation applicable under section 42(g)(1),
causing those units to become over-income units.
On November 30, 1997, Units 8 and 9 became
vacant. On December 1, 1997, the project owner
rented Units 8 and 9 to qualified residents at
rates meeting the rent restriction requirements of
section 42(g)(2). On December 31, 1997, the
Project owner rented Unit 10 to a market-rate
tenant. Because Unit 10, an available comparable
unit, was leased to a market-rate tenant, Units 1,
2, and 3 ceased to be treated as low-income
units. On that date, Units 4, 5, 8, and 9 were the
only remaining low-income units. Because the
Project owner did not maintain five of the
residential units as low-income units, the
qualified basis in the building is reduced, and
credit must be recaptured. If the project owner
had rented Unit 10 to a qualified resident, eight
of the units would be low-income units. Units 1,
2, and 3, the over-income units, could then be
rented to market-rate tenants because the build-
ing would still contain five low-income units.

Example 2. This example illustrates the
provisions of paragraph (d) of this section. A
low-income project consists of one six-floor
building. The residential units in the building are

identically sized. The building contains two over-
income units on the sixth floor and two vacant
units on the first floor. The project owner,
desiring to maintain the over-income units as
low-income units, wants to rent the available
units to qualified residents. J, a resident of one
of the over-income units, wishes to occupy a unit
on the first floor. J’s income has recently
increased above the applicable income limitation.
The project owner permits J to move into one of
the units on the first floor. Despite the increase
in J’s income, J is a qualified resident under the
available unit rule because J is a current resident
of the building. The unit occupied by J becomes
an over-income unit under the available unit rule.
The over-income units in the building continue
to be treated as low-income units. 

(h) Effective date. This section is
effective on the date final regulations
are published in the Federal Register.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

(Filed by the Office of the Federal Register on
May 29, 1996, and published in the issue of
the Federal Register for May 30, 1996, 61 F.R.
27036)

Availability of Publication 947,
Practice Before the IRS and Power
of Attorney (Revised April 1996)

Announcement 96–60

The recently updated Publication 947
is now available from the Internal
Revenue Service.

The publication discusses who can
represent a taxpayer before the IRS and
what forms or documents are used to
authorize a person to represent a
taxpayer.

You can get a copy of this publica-
tion by calling 1-800-829-3776. You
can also write to the IRS Forms
Distribution Center nearest you. Check
your income tax package for the
address. Your local library or post
office also may have a copy.

If you have access to a personal
computer and modem, you also can get
the publication electronically. Check
your income tax package for details.


