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’ SUMMARY: This document contains
proposed regulations that make mark-t
market accounting inapplicable to mo:
forequity .interests in related entities_. .'I_'h
/irgegula'uons also relate to the definitio

of a dealer in securities for certair

federal income tax purposes. To qualif

as a dealer in securities, a taxpayer mt
'Eeéngage in transactions with customer
! he proposed regulations concern tt
€@xistence of dealer-customer relatior
ships. The Revenue Reconciliation Ac
p-Of 1993 amended the applicable tax la

These regulations provide guidance f

taxpayers that engage in securities trar
) actions. This document also provide
=Nnotice of a public hearing on thes

iiotrbroposed regulations.
0

anDATES: Written comments and outline:
Onof oral comments to be presented at
1Ppublic hearing scheduled for October 1!
all1996, at 10 a.m., must be received t

IS September 18, 1996.
- as

oADDRESSES: Send submissions t
1g CC:DOM:CORP:R (FI-32-95), room
5228, Internal Revenue Service, PO



7604, Ben Franklin Station, Washingtonallow taxpayers to make this election inments are met: (1) the security is ac-
DC 20044. In the alternative, submis-this manner, the information will be tively traded on a national securities
sions may be hand delivered betweenrequired by the IRS to determineexchange or through an interdealer quo-
the hours of 8 am. and 5 p.m. towhether the election has been made, artdtion system; and (2) the taxpayer who
CC:DOM:CORP:R (FI-32-95), Couri- will be used for that purpose. The likelymarks owns less than 5 percent of all
er's Desk, Internal Revenue Servicerespondents will be businesses that filshares or interests of the same class.
1111 Constitution Avenue NW., Wash-consolidated tax returns. If taxpayers ar€omments are requested as to whether it
ington, DC 20224. The public hearinga|iowed to make the election, responsess appropriate to allow any equity inter-
will be held in the Commissioner's g this collection of information will be ests in related parties to be marked to
Conference Room, room 3313, Internaleqyired to obtain the benefit of havingmarket, and, if so, whether the proposed
Revenue Building, 1111 Constitutiongats a5 a dealer in securities detefimitations are the most appropriate
Avenue NW., Washington, DC 20224.ined without regard to certain inter-ones. The provisions in this document
FOR FURTHER INFORMATION CON- Company transactions. concerning these issues are referred to

TACT: Concerning the regulations, Jo Books or records relating to a collec-Pelow in this preamble as the repro-

Lynn L. Ricks, (202) 622-3920, ortion of information must be retained asposed regulations.

Robert B. Williams, (202) 622-3960;long as their contents may become ma- When commenting on the temporary

concerning submissions and the hearingerial in the administration of any inter-and proposed regulations, taxpayers

Michael Slaughter, (202) 622-7190 (nohal revenue law. Generally, tax returnsasked the IRS to provide guidance on

toll-free numbers). and tax return information are confiden-whether certain transactions are entered
tial, as required by 26 U.S.C. 6103.into with customers for purposes of

%%%Pé',&XTEgLARY Estimated total annual reporting burdensection 475. Whether transactions are
' 6,000 hours. entered into with customers can affect
Paperwork Reduction Act The estimated annual burden per respo0th Whether a taxpayer is a dealer in

dent varies from .25 hour to 1 hour S€cuUrities subject to mark-to-market ac-

The collection of information con- depending on individual circumstancescounting (see section 475(c)(1)) and
tained in this notice of proposedwith an estimated average of .5 hourswhether a dealer may exempt a security
rulemaking has been submitted t0 thggtimated number of respondentsfrom mark-to-market treatment (see

Office of Management and Budget for 15 goo. section 475(b)(1)(A) and (B) and
review in aqcordance with the Paper‘Estirr}ate d annual frequency of re-§ 1.475(b)-1T(a)).
\évg(gl;)l.?eductmn Act of 1995 (44 U.S.C. sponses: once in the existence of each !N '€SPonse to these comments, on
. . respondent. anuary 4, 1995, the IRS published
Comments on the collection of infor- proposed regulations [(FI-42—-94) (60
mation should be sent to the Office OfBackground FR 397)] stating that whether a taxpayer
Management and Budget, Attn: Desk is transacting business with customers is

Officer for the Department of the Trea- This document contains proposedietermined based on all of the facts and
sury, Office of Information and Regula-regulations under section 475 of thecircumstances (see proposed § 1.475(c)—
tory Affairs, Washington, DC 20503, |nternal Revenue Code, which required(c), reproposed as § 1.475(c)-1(a)).
with copies to the Internal Revenuemark-to-market accounting for certainThese proposed regulations also provide
Service, Attn: IRS Reports Clearancejealers in securities. Section 475 washat the term dealer in securities in-
Officer, T:FP, Washington, DC 20224.added by section 13223 of the Revenueludes a taxpayer that, in the ordinary
Comments on the collection of informa-Reconciliation Act of 1993, Pubic Law course of its trade or business, regularly
tion should be received by August 19,103-66, 107 Stat. 481, and is effectivéholds itself out as being willing and able
1996. for all taxable years ending on or afterto enter into either side of a transaction
An agency may not conduct or spon-December 31, 1993. enumerated in section 475(c)(1)(B) (see
sor, and a person is not required to Temporary and proposed regulation®roposed § 1.475(c)-1(c)(2), reproposed
respond to, a collection of informationpyblished on December 29, 1993, [58s 8 1.475(c)-1(a)(2)).
unless the collection of information dis-FR 68798] provide that stock in a On March 4, 1996, the IRS published
plays a valid control number. 50-percent-controlled subsidiary (and inNotice 96-12 (1996-10 I.R.B. 29), stat-
The collection of information is de- terests in 50-percent-controlled partnering that the IRS intended to publish
scribed in the Explanation of Provisionsships and trusts) are deemed properlgdditional proposed regulations concern-
section of the Preamble (rather thandentified as held for investment anding when transactions with related par-
being included in the text of the pro-thus are excluded from mark-to-marketies may be transactions with customers
posed regulations). The Preamble reaccounting. The IRS is reproposing thifor purposes of section 475. Notice
quests comments on whether the finalule with two changes. First, the IRS96-12 also described the substance of
regulations should permit taxpayers tdias concluded that the rationale for theules that the proposed regulations were
elect to disregard certain inter-companyule applies equally to equity interests inexpected to contain. The rules were
transactions in determining status as &ost related persons and not just texpected to be proposed to be effective
dealer in securities. The preamble alspersons controlled by the taxpayer. Sedor taxable years beginning on or after
indicates that, if the election is allowedond, after considering various comment§ebruary 20, 1996. The proposed regu-
to be made, it is expected that taxpayerseceived, the IRS determined that thidations in this document generally reflect
would make it by attaching a statementule prohibiting marking a security tothe substance that was described in
to a tax return. If the final regulations market should not apply if two require- Notice 96-12.
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Explanation of Provisions tended until the date the prohibition onthan 5 percent of interests of that class
marking ceases to apply. (If the taxpayeand even if the interests are actively
Prohibition against marking equity had identified the security by the origi-traded.
interests in related persons nal deadline, the extension, of course, is Some commenters suggested there
. . . irrelevant.) If the identification is not should be no per se rule treating certain
The reproposed regulations identifyymage on or before the deadline (as seecurities as held for investment, but
certain assets that are inherently inveskyanded), new changes in value arinstead there should be a rebuttable
ments and, thus, may not be marked %y en into account under the mark-topresumption to this effect for these
market under section 475. The new ruleg,a et method, but recognition of ap-items. Other commenters proposed to
retain the provision in the temporary, eciation and depreciation that occurreddd, or delete, a variety of items to or
regulations that prevents marking Certal&/hile the security was not being markedrom those deemed to be per se held for
Insurance products to market, bUt th_eYs suspended. This is the approacinvestment. The reproposed regulations
differ from the temporary regulations in 5qonteq by section 475(b)(3) for securido not adopt these suggestions.
the provisions that prevent the markingjes™ that “lose their exemption from
of certain equity interests. Under they ark-to-market treatment. The reproConsolidated Returns

temporary regulations, the prohibitionposed rule is to apply b
! < : . y both when the
against marking applies only if the, opibition on marking ceases becaUS(laeUnder both the temporary and the

dealer in securities controls the issuer o : proposed regulations, there are situa-
an equity i'nterest (Whether it' is stoc;k inp:or?ibi(t:ir:)in%?] ;ga:lili(r:\tg Caer;dse\;vhggcatl?%onﬁ c;n which ;che mark-to-ml_e(\jrketd
a corporation or an interest in a V\_/ldelythe rule covering certain actively-trade ethod may c'flppy to a consolidate

held or publicly traded partnership or gr]nrgrunpb eTg;nt?lzrarosltJ%CkTr?ig?n g))// rgggltthﬁ‘r
pand the scope of this treatment so th : %he recognition of duplicate gain or loss.
a1 marke,.accountng. Cannot oo, Joiont™d 555 N8, B Seor nstance f a common parent mars
used for equity interests in many relatedy.oqery identified as held for invest- 0 MarKet $toch n al su Sf' 'ﬁry tobrg d?Ct
issuers. (For these purposes, the represant- (1) stock in a corporation (or g/ncreases in the value of the subsidiary
posed regulations incorporate by referpainership or beneficial ownership in-Stock owned by the parent resulting

iBerest in a widely held or publicly tradedfrom appreciation in the value of the

ence the relevant relations described i e | |
sections 267(b) and 707(b)(1).) The re; ; ; _subsidiary’s assets, the parent will rec-
artnership or trust) to which the tax ognize gain on that stock under the

proposed regulations also narrow theyaver is related (other than certair :
scope of this prohibition against mark-;ctively-traded stock or interests); andnar<to-market method. The subsid-

ing so that mark-to-market accountin 2) an annuity. endowment. or life insur-'ary’.s subsequent _sale of the assets will
can be used for certain actively-trade n)ce contrath/.' The provisién concernind€pPlicate that gain at the subsidiary

securities, regardless of the dealer’s relgne second cateqory of assets continug vel. The gains will generate duplicate
tion to the issuer of the security, if theto be proposed gto )gapply to all taxable® ock basis increases under section 475

dealer owns less than five percent of th : and § 1.1502-32(b), creating the poten-
securities. The IRS is particularly inter—?llgggs e_|r_1k<]j elzngru(ljens O::oar]::eerrnl?r? 5 emte)erﬁiltﬁal for an offsetting loss when the stock
ested in receiving comments on thegieqory of assets, however, are proo, Subseduenty marked down to fair
scope of the reproposed rules’ exceptiOBosed to prohibit 6n|y those ’marks tc)market value under section 475. Section
to the general prohibition on marking to,,2 ket that would have occurred on or--1202-20, however, may disallow any

market equity interests in a related per: .. —such offsetting loss. Comments are in-
after June 19, 1996. If the prohlbmonviteol regarding how to address the

son. against marking begins to apply to a .
These reproposed regulations a|S§gcurity solely %ecagse of thisppei‘/fectiveanomalles these rules may produce.
contain rules to cover situations where ate rule, then (unlike the situationTne dealer-
security begins, or ceases, to be subjegfhen the onset of the prohibition is
to this deemed-identification rule. First,caused by a change in facts) the security These proposed regulations clarify
if a security is being marked to marketis not marked to market immediatelythat a taxpayer’s transactions with mem-
and then, as a result of a change imefore the prohibition begins. bers of its consolidated group or other
facts, the regulations prohibit the secu- |n general, the provision allowing related persons may be transactions with
rity from continuing to be marked to certain actively-traded securities to becustomers for purposes of section 475.
market, the regulations require that thenarked to market even when the issueFhus, a taxpayer may be a dealer in
security be marked as of the close obf the security is related is proposed tsecurities for purposes of section 475
business on the last day before the daye effective for marks to market on oreven if its only customer transactions
when the prohibition on marking first after June 19, 1996. Thus, this effectiveare transactions with members of its
applies. date is the same as the effective date inonsolidated group. In enacting section
Second, the reproposed regulationthe reproposed regulations for the gend75, Congress adopted a taxpayer-by-
also cover situations in which the regu-eral prohibition on marking to markettaxpayer approach to determining dealer
lations have prohibited a security fromsecurities issued by a related persorstatus, rather than the single-entity ap-
being marked to market and then theJntil the reproposed regulations are fi-proach embodied in § 1.1502-13.
prohibition on marking ceases to applynalized, however, all equity interests An example in the proposed regula-
In these cases, the deadline for thé&sued by controlled entities continue tdions clarifies that, for purposes of sec-
taxpayer to identify the security underbe subject to the temporary regulationstion 475, transactions do not fail to be
section 475(b)(2) as exempt from markprohibition against being marked totransactions with customers solely be-
to-market treatment is generally ex-market, even if the dealer owns lesgause the parties enter into them with
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other than arms-length pricing termsMiscellaneous B. Williams, Office of Assistant Chief

Under section 482 and the regulations gounsel (Financial Institutions & Prod-
NI f the 1 1

thereunder, however, the district directo Some of the 1993 and 1995 propose cts). However, other personnel from

may make allocations between or amon the IRS and Treasury Department par-

the members of the group if he or sheSpecial Analyses ticipated in their development.

determ|_nes that a me_mber has not re- It has been determined that this notice
ported its true taxable income.

_ of proposed rulemaking is not a signifi-Proposed Amendments to the Regula-
These proposed regulations generall¢ant regulatory action as defined in ECtions

reflect the substance of the rules set2866. Therefore, a regulatory assess- , .
forth in Notice 96-12 (1996-10 L.R.B.ment is not required. It also has been ~°cordingly, 26 CFR part 1 is pro-

29). In response to taxpayer commentsgjetermined that section 553(b) of th osed to be amended as follows:
however, certain language in NoticeAdministrative Procedure Act (5 U.S.C.PART 1—INCOME TAXES
96-12 has been clarified. Because ofhapter 5) and the Regulatory Flexibility L
these changes, although the rules deict (5 U.S.C. chapter 6) do not apply to aiaiagargpphrolp;ozgz %”nth\]‘);%;r';agonl;;%%
scribed in Notice 96-12 were expectedhese regulations, and, therefore, 4. "«1"rFp 401 is further amended by’
to be proposed to be effective for tax-Regulatory Flexibility Analysis is not evising the entries for “Section
able years beginning on or after Februrequired. Pursuant to section 7805(f)_0é 475(b)-1", “Section 1.475(b)—-2", and
ary 20, 1996, these proposed regulationde Internal Revenue Code, this noficeg, ion 1 475(b)—4” to read as follows:
are to be effective for taxable yearsOf proposed rulemaking will be submit- Authority: 26 U.S.C. 7805. * * * '
beginning on or after June 20, 1996. Iffed 1o the Chief Counsel for Advocacy g o, 1.475(b)-1 also issued under
there are any situations in which theof the Small Business Administration for26 U.S.C. 475(a) and 26 U.S.C. 475(e).
Section 1.475(b)-2 also issued under

éegulations are reordered.

proposed rules lead to a different resulfOmment on its impact on small busi-

from that which would be reached undef"€S: 26 U.S.C. 475(b)(2) and 26 U.S.C.

the rules described in the notice, acomments and Public Hearing 475(e). * * *

taxpayer may reasonably and consis- ¢ h d lati Section 1.475(b)-4 also issued under

tently apply the rules described in the dBeto(rjet esfe plropos? . regu at|on§dar§6 U.S.C. 475(b)(2), 26 U.S.C. 475(e),

notice for any taxable year beginning onat.Op € " %S Ina rtegu a 'Ons.it ConslO€rang 26 U.S.C. 6001. * * *

or after February 20, 1996, and befor%'on will be given 10 any written COm- — par 2 Section 1.475-0, as proposed

June 20, 1996. ents (a signed original and eight (8}, january 4, 1995 (60 FR 401), is
' ) copies) that are submitted timely to the, 1 anded by:

Under these regulations, a taxpaye[Rs. All comments will be available for ~ 1~ Ravising the heading and entries
may be a dealer in securities base@ublic inspection and copying. for '§ 5 14%5(b)—1 1435@_2 and
solely on transactions with other mem- A public hearing has been scheduleq 475(b)—4l , L ,
bers of its consolidated group. The IRSor October 15, 1996, at 10 a.m. in the "5 Reviéing the entries under
requests comments on whether certai@ommissioner’'s Conference Room§§ 1.475(c)-1 and 1.475(c)-2.
consolidated groups should be allowedoom 3313, Internal Revenue Building,” 3 Removing the entries under
to disregard inter-member transactiond111l Constitution Avenue NW., Wash-g 1 475(e) 1.
in determining a member’s status as #&gton, DC 20224. Because of accesS e revisions read as follows:
dealer in securities. For instance, destrictions, visitors will not be admitted
group might be allowed to disregardbeyond the Internal Revenue Building§ 1.475-0 Table of contents.
inter-member transactions if the grouplobby more than 15 minutes before the L
considered as a single corporationhearing starts. .
would not be a dealer in securities for The rules of 26 CFR 601.601(a)(3)3 1:475(b)-1 Scope of exemptions from
purposes of section 475. It is likely thatapply to the hearing. mark-to-market requirement.
the election, if permitted by the final Persons that wish to present orala) Securities held for investment or not
regulations, would be made by attachingomments at the hearing must submikeld for sale.
an appropriate statement to the taxpaywritten comments and submit an outlingqb) Securities deemed identified as held
er’s return. (See the Paperwork Reducof the topics to be discussed and theor investment.
tion Act section of this preamble, whichtime to be devoted to each topic (signed (1) In general.
requests comments on the burden th&riginal and eight (8) copies) by Sep- (2) Relationships

might be imposed by this requirement.fember 18, 1996. (i) General rule

The IRS hereby requests comments on A period of 10 minutes will be allot- (i) Attribution

the desirability and potential terms anded to each person for making com- (i) Trusts treated as partnerships
conditions of any such election. Com-ments. (3) Securities traded on certain estab-

ments could also address whether such An agenda showing the scheduling ofished financial markets.

an election should apply in determiningthe speakers will be prepared after the (4) Changes in status.

whether a taxpayer had made more tha@eadline for receiving outlines has (i) Onset of prohibition against
negligible sales for purposes of repropassed. Copies of the agenda will benarking.

posed § 1.475(c)-1(c). Further, the IRSvailable free of charge at the hearing.  (ii) Termination of prohibition
requests comments on whether the elec: against marking.

tion should be available only to groups (i) Examples

that have not made a separate-entity The principal authors of these regula{c) Securities deemed not held for in-
election under § 1.1221-2(d)(2). tions are Jo Lynn L. Ricks and Robertvestment.

1996-34 |.R.B. 24
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(1) General rule for dealers in no-8 1.475(c)-2 Definitions—Security. (3) Securities traded on certain

tional principal contracts and deriva- established financial market®aragraph
tives. (@) In general. (b)(1)(i) of this section does not apply
(2) Exception for securities not ac-(b) Synthetic debt held by a taxpayer ago a security if—
quired in dealer capacity. a result of an integrated transaction (i) The security is actively traded
(d) Special rules. under § 1.1275-6. within the meaning of § 1.1092(d)-1(a)
(1) Stock, partnership, and beneficialc) Negative value REMIC residuals.taking into account only established fi-
ownership interests in certain controlledd) Special rules. nancial markets identified in
corporations, partnerships, and trusts. § 1.1092(d)-1(b)(1)(i) or (ii) (describing
(i) In general. oo national securities exchanges and

(i) Control defined. . interdealer quotation systems), and
(iii) Applicability. 8 1.475(e)-1 Effective dates. (i) The taxpayer owns less than 5
(2) [Reserved] Par. 3. Section 1.475(b)-1 as propercent of all of the shares or interests
3 SO .« posed on December 29, 1993 (58 FRn the same class. _
t§ior1].fé2ig?e)m2enlfsxemptlons |dentifica 68798), is amended by revising para- (4) Changes in status(i) Onset of
' graph (b) and adding paragraph (d) terohibition against marking-(A) Once

(a) Identification of the basis for ex-read as follows: a security begins to be described in
emption. paragraph (b)(1) of this section and for
(b) Time for identifying a security with § 1.475(b)-1 Scope of exemptions frorgo long as it continues to be so de-
a substituted basis. mark-to-market requirement. scribed, section 475(a) does not apply to
(c) Securities involved in integrated the security in the hands of the taxpayer.
transactions under § 1.1275-6. ror o (B) If a security has not been
(1) Definitions. (b) Securities deemed identified adimely identified under section 475(b)(2)
(2) Synthetic debt held by a taxpayemeld for investmert(1) In general.The and, after the last day on which such an
as a result of legging in. following items held by a dealer in identification would have been timely,
(3) Securities held after legging out.securities are per se held for investmerfh€ security begins to be described in
R within the meaning of section 475(b)-Paragraph (b)(1) of this section, then the

, iy 1)(A) and are deemed to be properlydealer must recognize gain or loss on
1.475(b)-4 Exemptions—Transitional . i i i - -
i§ésues. (b) P |‘dent|f|ed as such for purposes of secthe security as if it were sold for its fair

tion 475(b)(2)— market value as of the close of business
(a) Transitional identification. (i) Except as provided in paragraphOf the last d'c_ly before the security begins
(1) Certain securities previously iden—(b)(g) of this section, stock in a corpora—to be described in paragraph (b)(1) of
tified under section 1236. tion, or a partnership or beneficial own-this section, and gain or loss is taken
(2) Consistency requirement for Otherership interest in a widely held or INto account at that time.
securities. publicly traded partnership or trust, to (i) Termination of prohibition
(b) Corrections on or before January 3lyhich “the taxpayer has a relationshi9ainst marking.If a taxpayer did not
1994, specified in paragraph (b)(2) of thistimely identify a security under section
(1) Purpose. section; or 475(b)(2) and paragraph (b)(1) of this

(2) To conform to § 1.475(b)-1(a). section applies to the security on the last
(i) Added identifications. federal income tax purposes as an anndlay on which such an identification
(i) Limitations. ity, endowment, or life insurance con-Would have been timely but it thereafter
(3) To conform to § 1.475(b)-1(c). {r5ct (see sections 817 and 7702). ceases to apply—
(c) Effect of corrections. (2) Relationships—(i) General rule. (A) An identification of the se-

3 TR . i : : e T . curity under section 475(b)(2) is timely
guﬁiifSS(C) 1 Definitions—Dealer in se 'glj'rflie:pge(lg;l(c;r)\s;rlgs_spemfled in this paraif made on or before the. dlose of the

. . . _day paragraph (b)(1) of this section
(a) Dealer-customer relationship. (A) those described in section - 0 apply; and

(i) A contract that is treated for

(1) [Reserved]. 267(0)(2), (3). (10), (.11)’ or (12); or (B) Unless the taxpayer timely
(2) Transactions described in section _ (B) those described in  sectionyopifies’ the security under section
475(c)(1)(B). 707(b)(1)(A) or (B). __475(b)(2) (taking into account the addi-
() In general. (i) Attribution. The relationships (ional” time for identification that is
(i) Examples. desqubed in paragr_aph (b)(?)(|)_0f th'sprovided by paragraph (b)(4)(ii)(A) of
(3) Related parties. section are determined taking into acyyjs section), section 475(a) applies to
(i) In general. count sections 267(c) and 707(b)(3), aghanges in value of the security after the
(i) Example. appropriate. cessation in the same manner as under
(b) Sellers of nonfinancial goods and (iii) Trusts treated as partner- section 475(b)(3).
services. ships. For purposes of this paragraph (ji) Examples.These examples illus-

(c) Taxpayers that purchase securitief)(2), the phrase partnership or trust i$rate this paragraph (b)(4):
but do not sell more than a negligiblesubstituted for the word partnership in Example 1. Onset of prohibition against mark-

portion of the securities. sections 707(b)(1) and 707(b)(3), and ég—(A) Facts.Corporation H owns 75 percent of
(1) Exemption from dealer status.reference to beneficial ownership interlhi‘t?hisnto‘;ﬁeOf n:g;?}?r:gt'oé?v Sicczsfr‘:e;'?”s(i‘;fsf't'%sn
(2) NegI|g|bIe portion. est is added to eaph refergnce to caplt%ecember 1, 1995D acquired less than half of
(3) Special rules. interest or profits interest in those SeCthe stock in corporation. D did not identify the

(d) Issuance of life insurance productstions. stock for purposes of section 475(b)(2). On July

25 1996-34 |.R.B.



17, 1996, H acquired from other persons 70 (A) Stock in a corporation that the either side of a transaction enumerated

percent of the stock oK. As a result,D and X i ; : ;
became related within the meaning of paragrapﬁaxpayer controls (within the meaning ofin section 475(c)(1)(B).

(b)(2)(i) of this section. The stock oK is not paragraph (d)(1)(ii) of this section); or (ii) E)gamples. The foIIowing' ex-
described in paragraph (b)(3) of this section (B) A partnership or beneficial own- amples illustrate the rules of this para-
(concerning securities traded on certain establishedrship interest in a widely held orgraph (a)(2). In the following examples,

financial markets). ; ; ; .
. . . publicly traded partnership or trust thatB is a bank:
(8) Holding. Under paragraph (b)(4)() of this the taxpayer controls (within the mean- Example 1. Bregularly offers to enter into

section,D recognizes gain or loss on i§ stock - . .
: . . ; = ; _interest rate swaps with other persons in the
as if the stock were sold for its fair market valueing of paragraph (d)(1)(ii) of this sec ordinary course of its trade or business. is

at the close of business on July 16, 1996, and thtion). willing to enter into interest rate swaps under

gain or loss is taken into account at that time. As (i) Control defined. Control means which it either pays a fixed interest rate and

with any application of section 475(a), proper . . Lo } . h
adjustmgm i‘;pmade in the amount of (ar)]y gaif]’ .the ownership, directly or indirectly receives a floating rate or pays a floating rate and
loss subsequently realized. After July 16 1996through persons described in sectioffceives a fixed rateB is a dealer in securities

’ ; under section 475(c)(1)(B), and the counterparties

section 475(a) does not apply Bs X stock while 267(b) (taking into account se(:tionalre its customers.
D and X continue to be related to each other. 267(c)), of— Example 2. B in the ordinary course of its

Example 2. Termination of prohibition against : -
marking'pretained securities id(fntified as h(gld for (A) 50 percent or more of the totaltrade or business, regularly holds itself out as

investment—(A) Facts.On July 1, 1996, corpora- combined voting power of all classes ofPeing willing and able to enter into either side of

; : ; . positions in a foreign currency with other banks in
tion H owned 60 percent of the stock of corpora-stock entitled to vote; or the interbank marketB's activities in the foreign

Goler im Seeuriies within the meaning. o tection_(B) 50 _percent or more of the currency make it a dealer in securities under
475(c)(1). Thus,D and Y are related within the capital interest, the profits interest, orsection 475(c)(1)(B), and the other banks in the

meaning of paragraph (b)(2)(i) of this section.the beneficial ownership interest in thenterbank market are its cgstomers. )
Also on July 1, 1996D acquired, as an invest- widely held or publicly traded partner- Example 3. Bengages in frequent transactions
ment, 10 percent of the stock 8f The stock ofY Ship or trust. in a foreign currency in the interbank market.

is not described in paragraph (b)(3) of this section ... : - . Unlike the facts inExample 2 however,B does
(concerning securities traded on certain established (iif) Applicability. The rules of this not regularly hold itself out as being willing and

financial markets). WheiD acquired its shares of paragraph (d)(]_) app|y only before theable to enter into either side of positions in the

Y stock, it did not identify them for purposes of date 30 days after final regulations orforéign currency, and all oB's transactions are
driven by its internal need to adjust its position in

section 475(b)(2). On December 27, 199B.  thig subject are published in thieederal e currency. No other circumstances are present

identified its shares ofY stock as held for egister - h -
investment under section 475(b)(2). On DecembeREYISter. to suggest thatB is a dealer in securities for

30, 1996,H sold all of its shares of stock iN to (2) [Reserved]. purposes of section 475(c)(1)(BR's activity in

an uelad pry A 3 s Y cexolo P 4. Section 1.475(0)-2, as prof et Syenty dos el 2 2 st

E)t:e)(zr)(?il)at)efdthi\évig:eigﬁotrl;lle meaning of paragrapiposed on December 29, 1993 (58 FRyq its transactions in the interbank market are not
(B) Holding. Under paragraph (b)(4)(i)(A) of 68798), is redesignated as § 1.475(b)—4ransactions with customers.

this section, identification of th¥ shares is timely ~ Par. 5. Section 1.475(b)-4, as pro- (3) Related parties—(i) In general. A
if done on or before the close of December 30posed on January 4, 1995 (60 FR 404)axpayer’'s transactions with members of
1996. BecauseD timely identified its ¥ shares g raqesignated as § 1.475(b)—2. its consolidated group or with other

under section 475(b)(2), it continues to refrain . . .
from marking to ma(lrlzgzt)itsY stock after Decem- ~ Par. 6. Section 1.475(c)-1, as proselated persons may be transactions with

ber 30, 1996. posed on December 29, 1993 (58 FRustomers for purposes of section 475.
Example 3. Termination of prohibition against 68798), and amended on January 40r example, transactions enumerated in
marking; retained securities not identified as held1995 (60 FR 405), is amended as folsection 475(C)(1)(B) between members

for investment-(A) Facts. The facts are the same . .
as in Example(z)above except thaD did not lows: of a consolidated group are transactions

identify its stock inY for purposes of secton 1. Paragraph (c) is removed. with customers if, in the ordinary course

475(b)(2) on or before December 30, 1996. Thus, 2 Paragraphs (a) and (b) are rede&f its business, the taxpayer holds itself
D did not timely identify these securities under; ut as being willing and able to engage
section 475(b)(2) (taking into account the addi-'gnated as paragraphs (b)and (C)’ rESpe% these transactions on a regular basis.

tional time for identification provided in paragraph tively. b dealer o
(b)(4)(ii)(A) of this section). 3. New paragraph (a) is added to read* {@xpayer may be a dealer in securities

(B) Holding. Under paragraph (b)(4)(ii)(B) of ag follows: within the meaning of section 475(c)(1)
this section, section 475(a) applies to changes in even if its only customer transactions

value of D's Y stock after December 30, 1996, in L . i ith other members of
i 1.475(c)-1 Definitions—Dealer in se-2€ transactions with o
the same manner as under section 475(b)(3). Thug, - ( ) its consolidated group.

any appreciation or depreciation that occurrecurities. s .
while the securities were prohibited from being (i) Example.The following example
marked to market is suspended. Further, section (a) Dealer-customer relationship. illustrates this paragraph (a)(3):

475(a) applies only to those changes occurring\hether a taxpayer is transacting busi- Example. Risk management transactien&)
after December 30, 1996. ness with customers is determined offfacts. HG a hedging center, provides interest rate

* * * * * the basis of all of the facts and Circum_hedges to all of the members of its consolidated
group. Because of the efficiencies created by

(d) Special rules—(1) Stock, partner- Stances. having a centralized risk manager, group policy
ship, and beneficial ownership interests (1) [Reserved]. prohibits members other thaHC from entering
in certain controlled corporations, part- (2) Transactions described in sectionM© derivative interest rate positions with outside
. . . parties. HC regularly holds itself out as being
nersh!ps, qnd trusts-(i) In generaI.The. 475(c)(1)(B)—(_|) In general. For pur- willing and able to, and in fact does, enter into
foIIovv_lr_lg items held by a dealer in poses Qf section 475(0)(1)(8), the_ termeither side of interest rate swaps with its fellow
securities are per se held for investmerdealer in securities includes, but is notmembersHC periodically computes its aggregate
within the meaning of section limited to, a taxpayer that, in the Ofdi-”gft';”,ﬂ é‘”é‘ozsedggts;?ﬁepv‘atsgs';n"t";h iﬁtnouirr]]gritsetd
475(b)(1)(A) gnd are deemed to benary course of the taxpayer’s trade ofate positions with persons that are not members
properly identified as such for purposesusiness, regularly holds itself out as the consolidated group. Becaus€ attempts to

of section 475(b)(2)— being willing and able to enter into operate at cost and the terms of its swaps do not
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factar in ary risk of defaut by the affiliate, HC's
affiliates receive somewhé more favorabk terms
then they would receiwve from an unrelatel swaps
deale.

(2) Holding. Becaus HC regulary holds itself
out as being willing ard able to ente into
transactios enumeraté in section 475(c)(1)(B),
HC is adeale in securities for purposs of section
475(c)(1)(B and the othe membes are its cus-
tomers.

* Kk ko Kk ok

Pa. 7. Sectim 1.475(c)-2 as pro-
posel on Decembe 29, 19983 (58 FR
68798) amd amendd on Januay 4,
19% (60 FR 405) is amendd as fol-
lows:

1. Paragrap (b), (c), and (d) are
redesignate as paragraph (c), (d), and
(b), respectivey.

2. Paragrap (a) and newly desig-
natel paragrap (c) are revisel by re-
moving the phra® “paragrafm (b)” each
place it appeas and replacirg it with

“paragrap (c)’ eat plaee it appeared.

3. Newly designatd paragrap (d) is
revisal by removirg the phrag ‘‘para-
grapts (a)(3 ard (b)’ ard replaciny it
with “paragrapis (a)(3 and (c)’. Newly
designatd paragrap (d) is further re-
vised by removirg the phrag ‘‘this
paragrap (c)(1)).” and replacirg it with
the phrag “this paragrap (d)(1)).".

4. Newly designatd paragrap (b) is
revisal by removirg the words “See
§ 1.475(b)-4(c) and replacirg them
with the words “See § 1.475(b)-2(c).

Pa. 8. Sectim 1.475(e)-1 as pro-
posa on Decembe 29, 199 (58 FR
68798) and amendd on Januay 4,
19% (60 FR 405), is revisal to read as
follows:

§ 1.475(e)2 Effectiwe dates.

(@) Sedion 1.475a)}1 (conceming
mark-to-markefor delt instrument} ap-
plies to taxabk years beginnirg on or
after Januay 1, 1995.

(b) Sectim 1.475(a)2 (concerning
marking a securiyy to marke¢ upon dis-
position) applies to dispositiors or ter-
minatiors of ownershp occurrirg on or
after Januay 4, 1995.

(c) Sedion 1.475a)}-3 (conceming
acquisitim by a deale of a security
with a substitute basig applies to secu-
rities acquired originated or entered
into on or after Januay 4, 1995.

(d) Sectim 1.475(b)1 (concerning
the scoge of exemptiors from the mark-
to-marke requirement applies as fol-
lows:

(1) Sectin 1.475(b)-1(a (concerning
securitis held for investmemn or not
held for sal@ applies to taxabke years
endirg on or after Decembe 31, 1993.

(2) Excep as providad elsewhee in
this paragrap (d)(2), 8 1.475(b)-1(b)(1)
(concernitg securitiess deeme identified
as held for investment applies to tax-
able yeass endirg on or after December
31, 1993.

(i) Sectim 1.475(b)-1(b)(1)§i (con-
cernirg equity interess issual by a
related person applies on or after June
19, 1996 If, on Jure 18 1996 a
securiyy is subje¢ to mark-to-market
accountig and on Jure 19, 1996,
§ 1.475(b)-1(b)(L begirs to apply to
the securiy solely becaus of the effec-
tive dates in this paragrap (d)(2) (rather
than becaus of a chang in facts) then
the rules of § 1.475(b)-1(b)(4)(i)(A)
(conceming the prohibition against
marking appl, but § 1.475(b)-1(b)-
(4)()(B) (imposing a maik to markd on
the day before the onsé of the prohibi-
tion) does nat appl.

(i) Sedion 1.475b)-1(b)(2) (con-
cernirg relevan relationshig for pur-
poses of determiniy whethe equity
interess in related persos are prohib-
ited from being markel to marke} ap-
plies on or after Jure 19, 1996.

(i) Sectiom 1.475(b)-1(b)(3 (con-
cernirg certan actively-trade securi-
ties) generaly applies on or after June
19, 1996 to securities held on or after
that date In the case howeve, of
seaurities described in 8§ 1.475b)-
1(d)(1)() (concerniy equily interests
issied~ by- controlled- entities),
§ 1.475(b)-1(b)(B applies on or after
the dake thirty days after final regula-
tions on this subjec¢ are publishel in the
Federd Registe to securitiss held on
or after tha date If § 1.475(b)-1(b)(1)
cease to apply to a securiy by virtue of
the operatim of this paragrap (d)(2)(ii),
the rules of § 1.475(b)-1(b)(4)()i apply
to the cessation.

(iv) Excep to the extert provided in
paragraph (d)(2)(i) of this sedion,
§ 1.475(b)-1(b)(} (concernilg changes
in statu3 applies on or after Jun 19,
1996.

(e) Sectim 1.475(b)2 (concerning
the identification requiremerg for ob-
taining an exemptim from mark-to-
marke treatment applies to identifica-
tions mack on or after Januay 4, 1995.

(f) Sedion 1.475b)-3 (conceming
exemption of seaurities in cettain
securitizatio transactionsapplies to se-
curities acquired originated or entered
into on or after Januay 4, 1995.

(g) Sectim 1.475(b)4 (concerning
transitiond issues relatig to exemp-
tions) applies to taxabk yeas endirg on
or after Decembe 31, 1993.

(h) Sectim 1.475(c)-1(3 (concerning
the deale-custome relationship) except
for § 1.475(c)-1(a)(1) (a)(2)(ii), and
(a)(3), applies to taxabk yeass beginning
on or after Januay 1, 1995 Section
1.475(c)-1(a)(2)()i ard (a)(3) (concern-
ing certan aspecs of the deale-
custome relationship apply to taxable
yeas beginnirg on or after Jure 20,
1996.

(i) Sectimm 1.475(c)-1(b (concerning
selles of nonfinancid goods ard se-
viceg and (c) (concernilg taxpayes that
purchage securities but do not sel more
than a negligible portion of the securi-
ties) applies to taxabk yeas endirg on
or after Decembe 31, 1993.

(i) Sectim 1.475(c)-1(3d (concerning
the issuane of life insurane products)
applies to taxabk yeass beginnirg on or
after Januay 1, 1995.

(k) Sectim 1.475(c)2 (concerning
the definition of security applies to
taxabk yeass endirg on or after Decem-
ber 31, 1993 Note howeve, that by its
terms 8§ 1.475(c)-2(a)(B applies only
to interess or arrangemest tha are
acquirel on or after Januay 4, 1995,
and tha the integratel transactios to
which § 1.475(c)-2(p applies will exist
only- after- the- effective~ date~ of
§ 1.1275-6.

() Sedion 1.475d)-1 (conceming
the characte of gain or losg applies to
taxabk yeas endirg on or after Decem-
be 31, 1993.

Margarg Milner Richardson,
Commissioneof Internd Revenue.

(Filed by the Office of the Federad Registe on
Jure 19, 1996 8:45 a.m, ard publisha in the
isste of the Federh Registe for Jure 20, 1996 61
F.R. 31474)



