Notice of Proposed Rulemaking 2518, relating to the disclaimer of inter-2041(a)(1) and 2514(a), the lapse or

) ) ests in property and powers over proptelease of a pre-1942 power is not
Disclaimer of Interests and Powers  erty. subject to transfer tax.

. The scope of the term “taxable trans-

REG-208215-91 .
1: Intgrests and powers subject to thefer", as used in § 25.2511-1(c)(2), a
AGENCY: Internal Revenue Servicedisclaimer rules related provision governing the dis-
(IRS), Treasury. Under section 2518(a), if a persor,claimer of interests created in taxable

. Nt _makes a qualified disclaimer, then fortransfers made prior to January 1, 1977,
QEITION. Notice of proposed rulemak transfer tax purposes, the interest dis¥as considered in the Eighth Circuit
claimed is treated as never havindl€cision inUnited States v. Irvine981
SUMMARY: This document contains passed to the person disclaiming. Undéf-2d 991 (8th Cir. 1992)ev'd, 114 S.Ct
proposed regulations relating to thesection 2518(b)(2)(A), in order to have at473 (1994), and irOrdway v. United
treatment of disclaimers for estate andjualified disclaimer, an interest must be>tates 908 F.2d 890 (11th Cir. 1991). In
gift tax purposes. The regulations prodisclaimed within 9 months of the datetheSe cases, the disclaimant argued that
pose to clarify certain provisions gov-of “the transfer creating the interest” in @ disclaimer that did not satisfy the
erning the disclaimer of property inter-the person disclaiming. A person toféquirements of § 25.2511- 1(c)(2) was
ests and powers and, in addition, tavhom any interest passes by reason dionetheless effective for estate and gift
conform the regulations to court deci-the exercise or lapse of a general powdf* PUrposes because the trust interest
sions holding the current regulation in-of appointment must disclaim the inter-that was disclaimed was created pursu-
valid with respect to the disclaimer ofest passing within 9 months after the?nt to @ transfer in trust made prior to
joint property interests. The proposeckxercise or lapse. the enactment of the federal gift tax.
regulations will affect persons who dis- The current regulations provide thatceordingly, the disclaimant argued that
claim interests, powers or interests insection 2518 applies to the disclaimer of '€ Nterest was not created in a “tax-
jointly owned property after the effec-interests or powers created pursuant tgoi¢ transfer” prior to January 1, 1977,
tive date of these regulations. “taxable transfers’ made after Decem-11€ _regulation did not apply and the

disclaimer had only to be effective un-
DATES: Written comments and requestjj

er 31, 1976. They further provide that X
/ _ : he 9-month period within which the der state law to avoid federal tax. The
for a public hearing must be received b disclaimer must be made is to be deter-servIce argued in both cases that the

November 19, 1996. mined with reference to the “taxableterm taxable transfer” references a

ADDRESSES: Send submissions tofransfer” creating the interest in thegegf?ﬁec?g]zlgfgng'ﬂTl;]r;deErle%eznihZSClirl_
CC:DOM:CORP:R (REG-208215-91),disclaimant. The term “taxable transfer” cuit a reedgwith the Service iBrdwa:
room 5226, Internal Revenue Servicewas incorporated into the regulation . gthe Eighth Circuit disa reedy, in
POB 7604, Ben Franklin Station, Wash-based on a statement in the legislativ vine. The S% reme Court dig not re-
ington, DC 20044. Submissions may bdlistory underlying the enactment of secc '\ . . issug in its review difvine
hand delivered between the hours of 8ion 2518. H.R. Conf. Rep. No. 1515, '™ ~ " =" o e e o aven if
am. and 5 p.m. to: CC:DOM:CORP:R94th Cong., 2d Sess. 623 (1976). § 25.2511-2 did not apply, the dis-
(REG-208215-91), Courier's Desk Inter- Because the reference point under th@laim.er caused the transfer 3(/),f an interest
nal Revenue Service, 1111 Constitutiomegulation is the “taxable transfer” cre- 't o410t been timely disclaimed, and
Avenue NW, Washington, DC. Alter- ating the interest, the existing regulationy . tansfer was subject to gift tax. In
nately, taxpayers may submit commentsould be viewed as implying that the ... ot ihe conflicting Eighth and Elév-
electronically via the Internet by select-disclaimer of an interest created in nth Circuit decisions inlrvine and
ing the “Tax Regs” option of the IRS transfer that is outside the scope of th?)rdway the Treasury and the IRS be-
Home Page, or by submitting commentestate or gift tax need not comply with;o o that it is appropriate to clarify the
directly to the IRS Internet site atthe requirements of section 2518. Fofegulations
http:\\www.irs.ustreas.gov\prod\tax_regsexample, if the disclaimed property con- '
comments.html. stitutes an interest in foreign situs prop» nisclaimer of Jointly-owned Property
erty created pursuant to a transfer by a’
FOR FURTHER INFORMATION nonresident alien donor or decedent, the The current regulations provide, in
CONTACT: Concerning the proposediansfer by the nonresident alien wouldyeneral, that in order to be a qualified
regulations, Dale Carlton, (202) 622-not e within the scope of the gift tax ordisclaimer under section 2518, a surviv-
3090; concerning submissions, Michaebgsiate tax. However, a disclaimer ofing joint tenants disclaimer oboth an
Slaughter, (202) 622-7190 (not toll-freeg,ch an interest would have to complyinterest passing to the joint tenant on the

numbers). with section 2518; otherwise, therecreation of the tenancy, and the
. could be transfer tax consequences tgurvivorship interest in the joint tenancy
SUPPLEMENTARY INFORMATION:  the disclaimant. or tenancy by the entirety, must be made

Similarly, the regulations do not spe-within 9 months after the transfer creat-
cifically address the disclaimer of aing the tenancy. Further, a joint tenant

This document proposes to amend thproperty interest passing as a result ofannot make a qualified disclaimer of
Estate and Gift Tax Regulations (26the lapse or release of a general powany portion of a joint interest attribut-
CFR parts 20 and 25) under sectionsf appointment created on or beforeable to consideration furnished by that
2041, 2046, 2056, 2511, 2514, andDctober 21, 1942. Under sectiongenant.

Background



Section 25.2518-2(c)(4)(ii) provides aCommissioner804 F.2d 1332 (7th Cir. proposed amendment substitutes the
special rule with respect to joint tenan-1986), the court held that the survivingstatutory language of section 2518(b)-
cies and tenancies by the entirety in reapouse’s survivorship interest in the de¢2)(A), “transfer creating the interest,”
property created after 1976 but prior tocedent’s one-half interest in jointly heldfor “taxable transfer” as the reference
1982. During that period, section 2515eal property was created on the decepoint for determining the scope of the
applied in determining the gift tax con-dent’s death since, prior to that time, thqegmaﬂons as well as when the time
sequences of the creation of a jointdecedent could have unilaterally severegeriod for making the disclaimer com-
tenancy with right of survivorship or the interest and defeated the Spousegences. Under the proposed amend-
tenancy by the entirety in real propertysurw_vorshlp right in that interest. Ac- ment, the term “transfer creating the
between husband and wife. Under seceordingly, the court held that the; .. .oqt” includes any inter vivos trans-
tion 2515, the creation of the tenancysurvivorship interest could be disclaime er that would be a completed qift und

: . A , pleted gift under
was not treated as a gift subject to gifwithin 9 months of the decedent’s death he qift tax requlations. whether or not a
tax unless the parties elected to treat th€he court concluded that the curren{ if 9 i b'I'g NN h ¢
creation of the tenancy as a gift. Rathenegulations are invalid to the extent thaTt tax liability arises on the transier
a transfer subject to gift tax occurs orthey require a survivorship interest in aand'whether or not the transfer comes
the termination of the tenancy (otherseverable joint tenancy to be disclaimed!ithin the scope of the gift tax. Simi-
than by reason of the death of one ofvithin 9 months of the creation of the '@y, the amendment clarifies that, for
the tenants) if the proceeds of terminatenancy. InEstate of Dancy v. Commis-{€stamentary transfers, the transfer creat-
tion are not divided according to thesioner 872 F.2d 84 (4th Cir. 1989) ing the interest occurs on the date of the
consideration furnished by each party tqinvolving personal property), anddecedent’s death, whether or not an
the tenancy. Under § 25.2518-2(c)(4)McDonald v. Commissioner853 F.2d estate tax is imposed on the transfer and
(i), in general, an interest in a tenancyl494 (8th Cir. 1988) (involving real whether or not the transfer comes within
created between 1976 and 1982 can hmroperty), the courts also held the reguthe scope of the estate tax. The amend-
disclaimed within 9 months of the datelations invalid. ment also clarifies that, in the case of a
of death of the first joint tenant to die, In McDonald the Eighth Circuit re- disclaimer of an interest passing pursu-
provided no election was made undemanded the case to the Tax Court t@ant to the exercise, lapse, or release of a
section 2515 to treat the creation of thaletermine if the disclaimer was othergeneral power of appointment, the dis-
tenancy as a gift. The disclaimant carwise qualified under section 2518. Onclaimer must be made within 9 months
disclaim up to the portion of the tenancyremand, the Service argued that sincef the exercise, lapse, or release of the
included in the decedent’s gross estatthe joint property was attributable en-power, regardless of whether the exer-
under section 2040. tirely to consideration furnished by thecise, lapse, or release is subject to estate

Section 2515 was enacted in the Indisclaiming spouse, the spouse could najr gift tax. The proposed regulations
ternal Revenue Code of 1954, effectivalisclaim any interest in the propertymake conforming changes to the estate
for tenancies created after December 3Linder section 2518. The Tax Courtand gift tax regulations.

1954, and was repealed with respect teejected this argument idicDonald v.

tenancies created after December 3XommissionerT.C.M. 1989-140. 2. Disclaimer of Jointly-owned Property
1981, by the Economic Recovery Tax The Service announced in A.O.D.

Act of 1981. The Technical and Miscel-CC-1990-06 (Feb. 7, 1990) that it will _The proposed amendments would re-

laneous Revenue Act of 1988 addedollow these decisions. vise the regulations to provide that, in
section 2523(i)(3) which provides that, general, if a joint tenancy may be
where the spouse of a donor is not &. Disclaimer of Joint Bank Accounts unilaterally severed by either party, then
citizen of the United States, the prin- a surviving joint tenant may disclaim

ciples of section 2515, as such section FOF 9ift tax purposes, the creation Ofthe one-half survivorship interest in
was in effect before its repeal, shall® JOINt bank account is treated as ayoperty held in joint tenancy with right
apply (except for the provisions provid-'ncon.]ple.te transfer since, generally, they survivorship within 9 months of the
ing for an election), in determining the CONtributing joint tenant may unilaterally geath of the first joint tenant to die,
gift tax consequences of the creation of¥ithdraw contributed funds without the eyen if the surviving joint tenant pro-
a joint tenancy or tenancy by the enConSent of the other joint tenant. Ac-yiged some or all of the consideration
tirety in real property between husbancford'ngl)r’]’ unlesshorlal noncorr]ltrlbfutlrég JO'EthF the creation of the tenancy.
and wife. enar}t as wit k;awl? the und S, e 1o rationale of the courts iPancy,
Although section 2515 was effectivelaNSTer o a joint bank account does r]Okennedy and McDonald does not apply
for tenancies created after 1954 an&eco'm'e complete before the death of thf'o joint interests that cannot be unilater-
before 1982, and, in addition, the prin- Irst joint tenant. ally severed under applicable state law,
ciples of section 2515 are currentlyE such as interests held in tenancy by the
effective for tenancies created on or entirety. In tenancies by the entirety, the
after July 14, 1988, where the done§ |hterests and powers subject to thglonee spouse’s joint interest in the prop-

xplanation of Provisions

spouse is not a citizen, the special rulgjisciaimer rules erty that cannot be unilaterally severed
in the current regulation applies only to is created on the date the tenancy is
tenancies subject to section 2515 created The proposed amendment clarifiecreated. Therefore, the proposed amend-
after 1976 and before 1982. that the application of section 2518, oment to the regulations would reaffirm

The validity of the current regulationsthe commencement of the 9-month pethat any interest in a nonseverable
with respect to joint interests that areriod, is not dependent on the actuatotenancy, including the survivorship in-
unilaterally severable has been the submposition of a transfer tax when theterest, must be disclaimed within 9
ject of repeated litigation. IiKennedy v. interest to be disclaimed is created. Thenonths of the date of the creation of the



tenancy. However, the Service request® the disclaimed interest. The dis-do not impose a collection of informa-
comments on whether or under whatlaimed interest in a joint bank accountion on small entities, the Regulatory
circumstances (e.g., tenancy by the er(the creation of which is treated as arlexibility Act (5 U.S.C. chapter 6) does
tirety ownership of a personal residencejncomplete gift under the gift tax regula-not apply. Pursuant to section 7805(f) of
the rule applicable to unilaterally sever-ions), would lose its character as jointhe Internal Revenue Code, this notice
able interests should apply to interestproperty and pass through the decedenttsf proposed rulemaking will be submit-
that are not unilaterally severable. probate estate. Accordingly, under sucled to the Chief Counsel for Advocacy
The proposed amendments would exsircumstances, the interest disclaimed ief the Small Business Administration for
tend the special rule in § 25.2518-subject to inclusion in the decedent'scomment on its impact on small busi-
2(c)(4)(ii) to tenancies created after Degross estate under section 2033, ratheress.
cember 31, 1954, and on or beforghan section 2040(a) (providing for in- _
December 31, 1981, the entire periodlusion based on the contribution ofComments and Requests for a Public
during which section 2515 was in effect.each tenant) or section 2040(b) (providHearing
In addition, the Special rule would being for inclusion of one-half the prop- Before these proposed regu|ati0n5 are
expanded to include tenancies create€rty in the case of certain joint tenancieg,yonted as final regulations, consider-
on or after July 14, 1988, where thebetween spouses). The balance of thgion will be given to any written com-
spouse of the donor is not a Unitedaccount not subject to the disclaimel,onts (a signed original and eight (8)
States citizen. Under section 2523(i)(3)retains its character as joint property an&pies) that are submitted timely to the
the creation of such tenancies is als¢s includible in the decedents grossps Al comments will be available for
subject to the rules of former sectionestate under either section 2040(a) %Bublic inspection and copying. A public
2515. The special rule reflects the giftsection 2040(b). hearing may be scheduled if requested
tax treatment of the creation of a joint These rules are also made applicablg, writing by any person that timely
tenancy or tenancy by the entirety thato joint brokerage accounts, since thg,pmits written comments. If a public
was subject to section 2515. The reliefransfer tax treatment of these accountﬁearing is scheduled, notice of the date,
afforded by the special rule will apply generally parallels the treatment of jointjme  angd place of the hearing will be
to all tenancies that were subject orbank accounts. See Rev. Rul. 69'148pub|ished in the Federal Register.
creation to section 2515. Under thel969-1 C.B. 226.

special rule, the amount that the surviv- ) Drafting Information
ing joint tenant can disclaim is depen-Proposed Effective dates he orincipal author of th |
dent on the amount that is includible in The principal author of these regula-

The amendments to § § 25.2518-1(ajions is Dale Carlton, Office of the
apcti t25-2|518'2(0)(3) (SUbt$t'tut|2”591822<)9Assistant Chief Counsel (Passthroughs
ienlai ; statutory language In section and Special Industries). However, per-
3. Disclaimer of Joint Bank Accounts p : : » P » P
(2)(A) “transfer creating the interest,” sonnel from other offices of the IRS and
The proposed regulations provide spefor “taxable transfer”) and conform- Treasury Department participated in
cific rules to address the disclaimer offg changes to § § 20.2041-3(d)(6)() their development.
joint bank accounts. Because the transfe}0.2046-1, 20.2056(d)-2(a) and (b),
Creating the interest in the funds remain25.2511'1(c)(1), 252514'3(C)(5), al’ePI’Oposed Amendments to the Regula'
ing in the bank account at the death oproposed to be effective for transfergions
the first joint tenant to die occurs at thatcreating the interest or power to be -
tenant’s]death, the 9-month period fodisclaimed made after the date of publi- Accordmglél,tZGbCFR pacrjtstO afntljl 25 )
making the qualified disclaimer com-cation as final regulations in the Federaf'® Proposed to be amended as loflows.
mences on the death of the first jOintRegBter-_Howeverv Treasury and the IR%ART 20—ESTATE TAX; ESTATES
tenant. do not view these amendments as PreSe DECEDENTS DYING AFTER
The proposed regulations also clarifySC"iPing _any new rules for applying o yGusT 16, 1954

that a surviving joint tenant cannotS€ction 2518. _ o
disclaim any portion of the account The amendments to § 25.2518-2(c)(4) Paragraph 1. The authority citation

attributable to that survivor’s contribu- (félating to the disclaimer of joint prop- for part 20 continues to read in part:
tion to the account. These contributec®y and bank accounts) are proposed to Authority: 26 U.S.C. 7805 * * *

funds are property owned by the survibe effective for d|scla|_mers made z?\fter Par. 2. Section 20.2041-3 is amended
vor during the cotenancy and the survith® date these regulations are publishegt follows:

vor cannot disclaim property the survi-in the Federal Register as final regula- 1. Paragraph (d)(6)(i) is amended by

the decedent’s gross estate.

vor has always owned and nevetlOns. revising the f:jrst sentence and by adding
transferred. Further, the proposed regulgs . a new second sentence.
tions clarify that this rule applies even ifaSpemaI Analyses 2. Paragraph (d)(6)(iii) is added.

only one-half of the property is included |t has been determined that this notice The additions and revisions read as

in the decedent’s gross estate undesf proposed rulemaking is not a signifi-follows:

section 2040(b) because the joint tenanigant regulatory action as defined in E.O .

are married. 12866. Therefore, a regulatory assess 20-2041-3 Powers of appointment
The proposed regulations also clarifyment is not required. It has also beeffre@ted after October 21, 1942.

the estate tax treatment of a disclaimedetermined that section 553(b) of the ook x ok x

interest in a joint bank account. StateAdministrative Procedures Act (5 U.S.C. (d)***

law generally treats a disclaimant ashapter 5) does not apply to these (6)(i) A disclaimer or renunciation of

predeceasing the decedent with respeotgulations and because the regulatiors general power of appointment created



in a transfer made after December 3linterest occurs, see § 25.2518-2(c)(3) 1. Paragraph (c)(5) is amended by

1976, is not considered to be the releasand (c)(4) of chapter 12. * * * revising the first sentence and adding a

of the power if the disclaimer or renun- (b) Disclaimer by a person other new second sentence.

ciation is a qualified disclaimer as de-than a surviving spouséf an interest in 2. A new paragraph (c)(7) is added.

scribed in section 2518 and the correproperty passes to a person other than The additions and revisions read as

sponding regulations. For rules relatinghe surviving spouse from a decedentfollows:

to when the transfer creating the poweand the interest is created in a transfer )

occurs, see § 25.2518-2(c)(3). * * * made after December 31, 1976, and —8 25.2514-3 Powers of appointment
% % % % (1) The person other than the survivcreated after October 21, 1942.

g spouse makes a qualified disclaimer I

ith respect to such interest, and (c) ***

(2) The surviving spouse is entitled (5) *** A disclaimer or renunciation

such interest in property as a result obf a general power of appointment cre-

uch disclaimer, the disclaimed interesated in a transfer made after December

is treated as passing directly from the31, 1976, is not considered a release of

decedent to the surviving spouse. Fothe power for gift tax purposes if the

rules relating to when the transfer creatdisclaimer or renunciation is a qualified

Par. 3. Section 20.2046-1 is revisedng the interest occurs, see § 25.2518disclaimer as described in section 2518

(iii) The first and second sentences ow
paragraph (d)(6)(i) of this section are
effective for transfers creating the powe
to be disclaimed made after the date oio
publication as final regulations in the
Federal Register.

* * * * *

to read as follows: 2(c)(3) and (c)(4) of chapter 12. and the corresponding regulations. For
(c) Effective date.The first and sec- rules relating to when a transfer creating
§ 20.2046-1 Disclaimed property. ond sentences of paragraphs (a) and (ihe power occurs, see 8§ 25.2518-

(@) This section shall apply to theof thi_s section_ are effective for _tran_sfersZ(c)(B). * ok

disclaimer or renunciation ogpaﬁ interescreatlng the interest to be <.j|sclla|med o % % %

in th disclaiming b ¢ f trnade after the date of publication as (7) The first and second sentences of
In the person disclaming by a transtelg,,, regulations in the Federal Registerparagraph (5) of § 25.2514-3(c) are ef-

m?de ?fttgr I:t)ecer:n betrh 3% ’ 1?76' Fc;r _ fective for transfers creating the power
s reiating ‘o when e ranste T CeotPART 25—GIFT TAX; GIFTS MADE to be disclaimed made after the date of
Ing the interest occurs, see § 25.2518AFTER DECEMBER 31, 1954 publication as final regulations in the
2(c)(3) and (c)(4) of chapter 12. If a o Federal Regist

qualified disclaimer is made with re- Par. 5. The authority citation for part~€deral Register.

spect to such a transfer, the Federad> is amended by adding an entry in N
estate tax provisions are to apply withhumerical order to read as follows: Par. 8. Section 25.2518-1 is amended
respect to the property interest dis- Authority: 26 U.S.C. 7805 * * * as follows: _ _
claimed as if the interest had never beefection 25.2518-2 is also issued under 1. Paragraph (a)(1) is revised.
transferred to the person making thé&6 U.S.C. 2518(b). * * * 2. In paragraph (a)(2), the third,
disclaimer. See section 2518 and the Par. 6. Section 25.2511-1 is amendetburth, and fifth sentences of th&x-
corresponding regulations for rules relatas follows: ampleare revised and a new sentence is
ing to a qualified disclaimer. 1. In paragraph (c)(1), the fourth sen-added after the third sentence.

(b) The first and second sentences dfence is revised. 3. A new paragraph (a)(3) is added.

this section are effective for transfers 2. A new paragraph (c)(3) is added. The additions and revisions read as
creating the interest to be disclaimed The additions and revisions read agollows:
made after the date of publication agollows:

final regulations in the Federal Register. § 25.2518-1 Qualified disclaimers of
Par. 4. Section 20.2056(d)-2 is8 25.2511-1 Transfers in general. property; In general.
amended as follows: %% % (@) ***(1) In general. The rules

1. Paragraph (a) is amended by revis- . ; : )
ing the first sentence and adding a new (€)(1) *** However, in the case of a;g_szcéllbge_g ;I;;)ps §t02?h.§5%qiallifiégrogigr]

sentence after the first sentence, anfiansfer creating an interest in property = . : .
paragraph (b) is revised, (within the meaning of § 25.2518- _clalmer of an interest in property which

2. A new paragraph (c) is added2(c)(3) and (C)(4)) made after DecembelS created In the person diseiaiming by a
The additions and revisions read a$l. 1976, this paragraph (c)(1) shall noffansfer mla € aftel_rf.Decgmle_r 31, 1976.
follows: apply to the donee if, as a result of a" 9eneral, a qualified disclaimer is an
qualified disclaimer by the donee thell"évocable and unqualified refusal to

§ 20.2056(d)-2 Marital deduction; ef- interest passes to a different donee. * * *accept the ownership of an interest in

fect of disclaimers of post-December 31 % % % property. For rules relating to the_deter-
' mination of when a transfer creating an

1976 transfers. (3) The fourth sentence of paragraphnierest occurs, see § 25.2518-2(c)(3)
(@) ***If a surviving spouse dis- (c)(1) of this section is effective for 5,4 (4).

claims an interest in property passing tdfansfers creating an interest to be dis- 5y x++ The transfer creating the

such spouse from the decedent creatdi@imed made after the date of publicaiemainger interest in the trust occurred
in a transfer made after December 310N as final regulations in the Federal, 1968 see § 25.2511-1(c)(2). There-
1976, the effectiveness of the disclaimeReJISter. fore, section 2518 does not apply to the
will be determined by section 2518 and L A A disclaimer of the remainder interest be-
the corresponding regulations. For rules Par. 7. Section 25.2514-3 is amendedause the transfer creating the interest
relating to when the transfer creating theas follows: was made prior to January 1, 1977. If,



however, W had caused the gift to bdransfer. For example, a bequest ointerest to which the disclaimant suc-
incomplete by also retaining the powerforeign-situs property by a nonresidenteeds by right of survivorship, regard-
to designate the person or persons talien decedent is regarded as a transféess of the portion of the property
receive the trust principal at death, andgreating an interest in property even ifattributable to consideration furnished
as a result, no transfer (within thethe transfer would not be subject toby the disclaimant and regardless of the
meaning of § 25.2511-1(c)(2)) of theestate tax. If there is a transfer creatingortion of the property that is included
remainder interest was made at the timan interest in property during thein the decedent’s gross estate under
of the creation of the trust, section 2518ransferor’s lifetime and such interest issection 2040. See § 25.2518-2(c)(5),
would apply to any disclaimer madelater included in the transferor’s grossExample (7).
after W's death with respect to anestate for estate tax purposes (or would (ii) Interests that are not unilaterally
interest in the trust property. have been included if such interest werseverable.Except as provided in para-
(3) Section 25.2518-1(a)(1) is effec-subject to estate tax), the 9-month pegraph (c)(4)(iii) of this section with
tive for transfers creating the interest taiod for making the qualified disclaimer respect to interests created after 1954
be disclaimed made after the date ofs determined with reference to theand before 1982 and certain interests
publication as final regulations in theearlier transfer creating the interest. Ircreated after July 14, 1988, if an interest

Federal Register. the case of a general power of appointin joint property with right of survivor-
%% % x ment, the holder of the power has ahip or an interest held as a tenant by

Par. 9. Section 25.2518-2 is amende@-month period after the transfer creatthe entirety is not unilaterally severable
as follows: ing the power in which to disclaim. If a under local law, a qualified disclaimer
1. Paragraph (c)(3) is redesignated agerson to whom any interest in propertyof the interest or any portion of the
paragraph (c)(3)(i). passes by reason of the exercise, releaspterest must be made no later than 9
2. Newly designated paragraphor lapse of a general power desires tononths after the transaction creating the
(c)(3)(i) is amended as follows: make a qualified disclaimer, the dis-tenancy. A tenant by the entirety or

a. In the first, eighth, and eleventhclaimer must be made within a 9-monthother cotenant who cannot unilaterally
sentences, the word “taxable” is re-period after the exercise, release, osever the interest under applicable local

moved in each place it appears. lapse regardless of whether the exerciséggw cannot make a qualified disclaimer
b. In the third and ninth sentencesrelease, or lapse is subject to estate af any portion of the joint interest to the
the language “taxable transfer” is re-gift tax. *** extent attributable to consideration fur-

moved and “transfer creating an inter- (ii) Sentences 1, 3 through 10, and 1dished by that tenant even if the dis-
est” is added in each place it appearsof paragraph (c)(3)(i) of this section areclaimer is made within 9 months of the
c. The fourth, fifth, sixth, and seventheffective for transfers creating the inter-creation of the tenancy. See § 25.2518-

sentences are revised. est to be disclaimed made after the datg(c)(5), Example (8).

d. A new sentence is added after thef publication as final regulations in the (iii) Tenancies in real property be-
fourth sentence. Federal Register. tween spouses created before 1982 and
3. A new paragraph (c)(3)(ii) is (4) Joint property — (i) Interests that certain tenancies in real property be-
added. are unilaterally severable.Except as tween spouses created on or after July
4. Paragraph (c)(4) is revised. provided in paragraph (c)(4)(iv) of this14, 1988.In the case of a joint tenancy

5. In paragraph (c)(5)gkxample (7)is section with respect to joint bank ac-between spouses or a tenancy by the
revised. counts and joint brokerage accounts, imntirety in real property created after

6. In paragraph (c)(5)Example (9)is the case of an interest in a joint tenancyl954 and before 1982 where no election
redesignated aExample (13)and newly with right of survivorship or a tenancy was made under section 2515, or a joint
designatedExample (13)is revised. by the entirety that either joint tenanttenancy between spouses or a tenancy

7. In paragraph (c)(5)gxample (8)is can sever unilaterally under local law, &y the entirety in real property created
redesignated agExample (9)and newly qualified disclaimer of the interest toon or after July 14, 1988, to which
designatedeExample (9)is revised. which the disclaimant succeeds as donesection 2523(i)(3) applies (relating to

8. In paragraph (c)(5)Example (10) upon creation of the tenancy must bdhe creation of a tenancy where the
is redesignated aExample (12)and the made no later than 9 months after thespouse of the donor is not a United
first sentence of newly designatdeix- creation of the tenancy. A qualified States citizen), the surviving spouse
ample (12)is revised. disclaimer of the survivorship interest tomust make a qualified disclaimer no

9. In paragraph (c)(5), nelgxamples which the survivor succeeds by operalater than 9 months after the death of
(8), (10), (12), (14), and(15), are added. tion of law upon the death of the firstthe first spouse to die. The surviving

The additions and revisions read agoint tenant to die must be made no latespouse may disclaim any portion of the
follows: than 9 months after the death of the firsfoint interest that is includible in the

) _joint tenant to die. See, however, sectiomlecedent’s gross estate under section
§ 25.2518-2 Requirements for a quali-2518(b)(2)(B) for a special rule in the2040. See § 25.2518-2(c)(5Examples

fied disclaimer. case of disclaimers by persons undef9) and(10).
ok x % age 21. Except as provided in paragraph (iv) Special rule for joint bank and
(c) *** (c)(4)(iii) of this section (with respect to brokerage accounts established between

(3)()) ***With respect to transfers certain tenancies in real property createdpouses or between persons other than
made by a decedent at death or transfeedter 1954 and before 1982 and certailmusband and wife.ln the case of a
that become irrevocable at death, théenancies created on or after July l4transfer to a joint bank account or a
transfer creating the interest occurs 01988), the interest that may be disjoint brokerage account, if a transferor
the date of the decedent’'s death, even laimed within 9 months after the deathmay unilaterally withdraw the trans-
an estate tax is not imposed on thef the first joint tenant to die is the feror’s own contributions from the ac-



court without the consen of the other
cotenant the transfe creatirg the survi-
vor's intere$ in a decederis shae of
the accounm occus on the deah of the
decease cotenantAccordingl, if a su-
viving joint tenan desires to make a
qualified disclaime with respet to
funds- contributal- by- a~ decease
cotenant the disclaime mug be made
within 9 montts of the cotenaris death.
The surviving joint tenan may not dis-
claim any portion of the joint account
attributabé to consideratia furnished
by tha surviving joint tenant See
§ 25.2518-2(c)(5) Examples 13, 14 and
15, regardirg the treatmem of dis-
claimel interess unde sectiors 2518,
2033 ard 2040.

(v) Effectie date This paragrap
(c)(4) is effective for disclaimes made
after the dae of publication as final
regulatiors in the Feder& Registe.

(5) Examples* * *

* * * * *

Exampé (7). On Februay 1, 199Q A purchased
red propery with A’'s funds Title to the property
was conveye to A ard B, as joint tenans with
right of survivorship. Unde applicabé stae law,
the joint interes is unilateraly several# by either
tenant B dies on May 1, 1997 ard is survived by
A. On Januay 1, 1998 A disclains the one-half
survivorshp interes in the propery to which A
succeed as aresut of B's death Assumirg that
the othe requiremerg of sectim 2518() are
satisfied A has mace aqualified disclaime of the
one-hal survivorshp interes (but not the interest
retainegl by A upo the creatiom of the tenang,
which may nat be disclaimel by A). The resut is
the sane whethe or nat A and B are married and
regardles of the proportin of consideratia fur-
nishel by A ard B in purchasig the propery.

Exampé (8). On March 1, 1997, A purchass a
parcé of red propery tha is conveye to A and
A's spouse B, as tenant by the entirey. A
provides the consideratia for the purchaseUnder
applicabé stae law, the tenang cannd be unilat-
erally severe by eithe tenant In orde to be a
qualified disclaime, ary disclaime by B of B’s
intere$ in the propery mug be made within 9
montls of the creatim of the tenang (i.e., within
9 montts of March 1, 1997) Since A provided the
entire consideratia for the propery ard the
tenang is not unilateraly severable A may not
disclaim ary interes in the tenang.

Exampé (9). On March 1, 1977 H ard W
purchae atrad of vacar land which is conveyed
to them as tenans by the entirey. The entire
consideratia is paid by H. H does nat elect under
sectimm 2515 to haw the transactio treatel as a
transfe for purposs of Chapte 12. H dies on
Jure 1, 1997. W can disclaim one-hal of the joint
interes becaus this is the interes includible in
H's gross estaé unde sectim 2040(b) Assuming
tha W’s disclaime is receivel by the executo of
H's estaé no later than 9 montts after Jure 1,
1997, and the otha requiremerg of section
2518(h are satisfied W’s disclaime of one-half
of the propery would be a qualified disclaimer
becaus the transfe which createl W's interes is
treatel as not occurrirg until H's death sinee no
electimn was macde unde sectilm 2515 The result
would be the sare if the propery was held in

joint tenang with right of survivorshp tha was
unilateraly several# unde locd law.

Exampé (10). Assure the same facts as in
exampe (9) excep tha the land was purchasd on
March 1, 1989 ard W is not a United States
citizen W has until 9 montls after Jure 1, 1997,
to make a qualified disclaime, and can disclaim
the entire joint intere$ becaus this is the interest
includible in H's gros estaé unde section
2040(a) The resut would be the same if the
propery was held in joint tenany with right of
survivorshp tha was unilaterally severalkg under
locd law.

Exampé (11). In 1986 spouss A amd B
purchasd a personaresidene taking title as joint
tenans with right of survivorship Unde appli-
cabk stae law, the interes in the tenang may be
unilateralyy severe by eithe party. B dies on July
10, 1997 A wishes to disclam the one-half
undivided intere$ to which A would succed by
right of survivorship If A makes the disclaime,
the propery intere$ would pas unde B’s will to
their child C. C, an adult ard A residel in the
residene at B’s deah ard will continte to reside
there in the future A continue to own a one-half
undivided interes in the propery. Assumirg that
the othe requiremerg of section 2518(h are
satisfied A may make a qualified disclaime with
respet to the one-hal undivided survivorship
interes in the residene if A delivers the written
disclaime to the personh representatie of B’s
estae by April 10, 1998 sine A is not deeme to
hawe acceptd the interes or ary of its benefits
prior to tha time and A's occupang of the
residene after B’s deah is consisteh with A’s
retaineal undivided ownershp interest.

Exampé (12). H ad W, husbad ard wife,
resice in stak X, a communiy propery
State * * *

Exampé (13). On July 1, 1990 A opers abank
accoun that is held jointly with B, A's spouseand
transfes $50,0® of A's money to the account A
ard B are United States citizens A can regan the
entire accoun without B’s consent The transfe is
not a completel gift unde § 25.2811-1(h)(4) A
dies on Augudg 15, 1997 ard B disclains the
entire amoun in the bark accout on Octobe 15,
1997 Assumirg tha the remainirg requirements
of section 2518(h are satisfied B mace a quali-
fied disclaime unde sectiom 2518(3 becaus the
disclaime was made within 9 montts after A's
deah a which time B had succeede to full
dominion ard contrd over the account Under
stae law, B is treatel as predeceasim A with
respet to the disclaimal interest The disclaimed
accoun balane passs throuch A's probae estate
ard is no longe joint propery includible in A's
gross estaé unde sectian 204Q The entire account
is, instead includible in A's gross estaé under
section 2033 The resut would be the sare if A
ard B were not married.

Exampé (14). The facts are the sane as
Exampé (13), excep tha B, rathe than A, dies
on Augug 15, 1997 A may not make a qualified
disclaime with respet to arny of the funds in the
bark account becaus A furnishal the funds for
the entire accoutr and A did not relinquish
dominion ard contrd over the funds.

Exampé (15). The facts are the sane as
Exampé (13), excep tha B disclains 40 percent
of the funds in the account Since unde stat law,
B is treate as predeceasi A with respet to the
disclaimel interest the 40 percen portion of the
accoun balane that was disclaimel passe as part
of A’s probae estate ard is no longe characte
ized as joint propery. This 40 percen portion of
the accoun balane is, therefore includible in A's
gross estaé unde sectilm 2033 The remainirg 60

percem of the accoum balane tha was not

disclaimel retairs its characte as joint property
and therefore is includible in A's gross estae as
providal in secti;m 2040(b) Therefore 30 percent
(1/2 x 60 percent of the accoum balane is

includible in A’s gros estae unde sectim

2040(b) and atotd of 70 percen of the aggregate
accoun balane is includible in A’s gross estate If

A and B were not married then the 40 percent
portion of the accoum subjed¢ to the disclaimer
would be includible in A’s gross estaé as provided
in sectim 2033 ard the 60 percen portion of the
accoum not subjet¢ to the disclaime would be
includible in A’s gros estaé as provided in

sectim 2040(a) becaus A furnishal all of the
funds with respet to the account.

Margare Milner Richardson,
Commissioneof Internd Revenue.

(Filed by the Office of the Federd Registe on
Augug 20, 1996 8:45 a.m, and publisha in the
isste of the Feder& Registe for Augug 21, 1996,
61 FR. 43197)




