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(3)’’ in its place, and removing the
language ‘‘(n)(5)(ii)(E)’’ and adding
‘‘(e)(4)(ii)(E)’’ in its place, in the third
sentence of newly designated paragraph
(e)(6)(i)(A).

19. Removing the language ‘‘(n)(7)-
(iii)(A)(3)’’ and adding ‘‘(e)(6)(iii)(A)-
(3)’’ in its place in newly designated
paragraph (e)(6)(iii)(C).

20. Revising newly redesignated
paragraphs (e)(5)(ii)(A) and adding
(e)(5)(ii)(D).

21. The revisions and addition read
as follows:

§ 1.408–2 Individual retirement
accounts

* * * * * *

(e) * * * 

* * * * * *

(5) * * *
(ii) Adequacy of net worth—(A) Ini-

tial net worth requirement. In the case
of applications received after January
5, 1995, no initial application will be
accepted by the Commissioner unless
the applicant has a net worth of not
less than $250,000 (determined as of
the end of the most recent taxable
year). Thereafter, the applicant must
satisfy the adequacy of net worth
requirements of paragraph (e)(6)(ii)(B)
and (C) of this section.

* * * * * *

(D) Assets held by members of
SIPC—1) For purposes of satisfying
the adequacy-of-net worth requirement
of this paragraph, a special rule is
provided for nonbank trustees that are
members of the Securities Investor
Protection Corporation (SIPC) created
under the Securities Investor Protection
Act of 1970 (SIPA)(15 U.S.C. § 78aaa
et seq, as amended). The amount that
the net worth of a nonbank trustee that
is a member of SIPC must exceed is
reduced by two percent for purposes of
paragraph (e)(5)(ii)(B)(2), and one per-
cent for purposes of paragraph (e)(5)-
(ii)(C)(2), of the value of assets (deter-
mined on an account-by-account basis)
held for the benefit of customers (as
defined in 15 U.S.C. § 78fff–2(e)(4)) in
fiduciary accounts by the nonbank
trustee to the extent of the portion of
each account that does not exceed the
dollar limit on advances described in
15 U.S.C. § 78fff–3(a), as amended,
that would apply to the assets in that

account in the event of a liquidation
proceeding under the SIPA.

(2) The provisions of this special
rule for assets held in fiduciary ac-
counts by members of SIPC are illus-
trated in the following example.

Example—(a) Trustee X is a broker-dealer and
is a member of the Securities Investment
Protection Corporation. Trustee X also has been
approved as a nonbank trustee for individual
retirement accounts (IRAs) by the Commissioner
but not as a passive nonbank trustee. Trustee X
is the trustee for four IRAs. The total assets of
each IRA (for which Trustee X is the trustee) as
of the most recent valuation date before the last
day of Trustee X’s taxable year ending in 1995
are as follows: the total assets for IRA–1 is
$3,000,000 (all of which is invested in se-
curities); the value of the total assets for IRA–2
is $500,000 ($200,000 of which is cash and
$300,000 of which is invested in securities), the
value of the total assets for IRA–3 is $400,000
(all of which is invested in securities); and the
value of the total assets of IRA–4 is $200,000
(all of which is cash). The value of all assets
held in fiduciary accounts, as defined in § 1.408–
2(e)(6)(viii)(A), is $4,100,000. 

(b) The dollar limit on advances described in
15 U.S.C. § 78fff–3(a) that would apply to the
assets in each account in the event of a
liquidation proceeding under the Securities In-
vestor Protection Act of 1970 in effect as of the
last day of Trustee X’s taxable year ending in
1995 is $500,000 per account (no more that
$100,000 of which is permitted to be cash).
Thus, the dollar limit that would apply to IRA–1
is $500,000; the dollar limit for IRA–2 is
$400,000 ($100,000 of the cash and the $300,000
of the value of the securities); the dollar limit for
IRA–3 is $400,000 (the full value of the account
because the value of the account is less than
$500,000 and no portion of the account is cash);
and the dollar limit for IRA–4 is $100,000 (the
entire account is cash and the dollar limit per
account for cash is $100,000). The aggregate
dollar limits of the four IRAs is $1,400,000.

(c) For 1996, the amount determined under
§ 1.408–2(e)(6)(ii)(B) is determined as follows
for Trustee X: (1) four percent of $4,100,000
equals $164,000; (2) two percent of $1,400,000
equals $28,000; and (3) $164,000 minus $28,000
equals $136,000. Thus, because $136,000 ex-
ceeds $100,000, the minimum net worth neces-
sary for Trustee X to accept new accounts for
1996 is $136,000.

(d) For 1996, the amount determined under
§ 1.408–2(e)(6)(ii)(C) for Trustee X is deter-
mined as follows: (1) two percent of $4,100,000
equals $82,000; (2) one percent of $1,400,000
equals $14,000; and (3) $82,000 minus $14,000
equals $68,000. Thus, because $68,000 exceeds
$50,000, the minimum net worth necessary for
Trustee X to avoid a mandatory relinquishment
of accounts for 1996 is $68,000.

* * * * * *

Margaret Milner Richardson,
Commissioner of

Internal Revenue.

Approved December 12, 1995.

Leslie Samuels,
Assistant Secretary of

the Treasury.

(Filed by the Office of the Federal Register on
December 19, 1995, 8:45 a.m., and published
in the issue of the Federal Register for
December 20, 1995, 60 F.R. 65547)

Section 411.—Minimum Vesting
Standards

26 CFR 1.411(d)–6T: Section 204(h) notice.

T.D. 8631

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

Notice of Significant Reduction in
the Rate of Future Benefit Accrual

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations that provide
guidance concerning the requirements
of section 204(h) of the Employee
Retirement Income Security Act of
1974, as amended (ERISA), relating to
defined benefit plans and to individual
account plans that are subject to the
funding standards of section 302 of
ERISA. It requires the plan administra-
tor to give notice of certain plan
amendments to participants in the plan
and certain other parties. The text of
these temporary regulations also serves
as the text of the proposed regulations
set forth in the notice of proposed
rulemaking on this subject published in
*** [EE–34–95, page 49, this
Bulletin.]

EFFECTIVE DATE: December 15,
1995.

FOR FURTHER INFORMATION
CONTACT: Betty J. Clary, (202)
622-6070 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These regulations are being issued
without prior notice and public proce-
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dure pursuant to the Administrative
Procedure Act (5 U.S.C. 553). For this
reason, the collection of information
contained in these regulations has been
reviewed and, pending receipt and
evaluation of public comments, ap-
proved by the Office of Management
and Budget under control number
1545–1477. Responses to this collec-
tion of information are required under
section 204(h) of ERISA upon the
adoption of certain amendments to
pension plans.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the ac-
curacy of the estimated burden and
suggestions for reducing this burden,
please refer to the preamble to the
cross-referencing notice of proposed
rulemaking published in * * * [EE–
34–95, page 00, this Bulletin].

The regulations do not involve any
issue of confidentiality.

Background

This document contains temporary
regulations that provide guidance on
section 204(h) of the Employee Retire-
ment Income Security Act of 1974, as
amended (ERISA), 29 U.S.C. 1054(h).
Section 204(h) of ERISA was added by
section 11006(a) of the Single-
Employer Pension Plan Amendments
Act of 1986 (Title XI of Public Law
99–272), and was amended by section
1879(u)(1) of the Tax Reform Act of
1986, Public Law 99–514. Pursuant to
section 101(a) of the Reorganization
Plan No. 4 of 1978, 29 U.S.C. 1001nt,
the Secretary of the Treasury has
authority to issue regulations under
parts 2 and 3 of subtitle B of title I of
ERISA (including section 204 of
ERISA). Under section 104 of Re-
organization Plan No. 4, the Secretary
of Labor retains enforcement authority
with respect to parts 2 and 3 of subtitle
B of title I of ERISA, but, in
exercising such authority, is bound by
the regulations issued by the Secretary
of the Treasury.

Prior guidance relating to the re-
quirements of section 204(h) has been
provided in Rev. Proc. 89–65 (1989–2
C.B. 786) and Rev. Proc. 94–13 (1994–

1 C.B. 566), and under Notice 87–21
(1987–1 C.B. 458), Notice 88–131
(1988–2 C.B. 546), Notice 89–92
(1989–2 C.B. 410), and Notice 90–73
(1990–2 C.B. 353). These temporary
regulations provide further guidance, in
the form of Questions and Answers.

The provisions in this Treasury
Decision are needed immediately to
provide guidance to the public with
respect to the notice requirements of
section 204(h) of ERISA. Issues related
to section 204(h) arise in connection
with a broad range of plan amend-
ments, including amendments prompted
by recent changes in the law. There-
fore, it is found impracticable and
contrary to the public interest to issue
this Treasury decision with prior notice
under 5 U.S.C. 553(b).

Explanation of Provisions

Section 204(h) of ERISA applies if a
defined benefit plan or an individual
account plan that is subject to the
funding standards of section 302 of
ERISA is amended to provide for a
significant reduction in the rate of
future benefit accrual. It requires the
plan administrator to give written
notice of the amendment to participants
in the plan, alternate payees, and
employee organizations representing
participants in the plan (or to a person
designated, in writing, to receive the
notice on behalf of a participant,
alternate payee, or employee organiza-
tion). The notice must set forth the plan
amendment and its effective date and
must be provided after adoption of the
amendment and not less than 15 days
before the effective date of the
amendment.

A plan amendment that is subject to
the notice requirements of section
204(h) of ERISA may also be subject
to additional reporting and disclosure
requirements under title I of ERISA,
such as the requirement to provide a
summary of material modifications. See
sections 102(a) and 104(a) of ERISA,
29 U.S.C. 1022 and 1024, and the
regulations thereunder for guidance on
when a summary of material modifica-
tions must be provided. Section 204(h)
notice must be provided at least 15
days in advance of the effective date of
an amendment significantly reducing
the future rate of benefit accrual, even
though a summary of material modi-
fications describing the amendment is
provided at a later date. 

Section 204(h) of ERISA does not
apply to an amendment that does not
affect the rate of future benefit accrual.
These regulations clarify that an
amendment to a defined benefit plan
that does not affect the annual benefit
commencing at normal retirement age
does not affect the rate of future
benefit accrual for purposes of section
204(h). Accordingly, the regulations
provide that the plan administrator of a
defined benefit plan is not required to
provide section 204(h) notice with
respect to an amendment that does not
affect the future annual benefit payable
at normal retirement age, even if the
amendment affects other forms of pay-
ment (such as a single sum distribu-
tion) or benefits commencing at a date
other than normal retirement age (such
as an early retirement benefit).

The regulations also clarify that an
amendment to an individual account
plan that does not change the amount
of future allocations to participants’
accounts does not affect the rate of
future benefit accrual for purposes of
section 204(h) of ERISA. Accordingly,
section 204(h) notice is not required
with respect to any such amendment.

Even if an amendment affects the
rate of future benefit accrual, section
204(h) notice is required only if the
amendment significantly reduces the
rate of future benefit accrual. Under the
regulations, whether an amendment
significantly reduces the rate of future
benefit accrual is to be determined
based on reasonable expectations taking
into account all relevant facts and
circumstances. 

The regulations delegate to the Com-
missioner of Internal Revenue the
authority to provide that section 204(h)
notice need not be provided with
respect to plan amendments that the
Commissioner determines are necessary
or appropriate, as a result of a change
in federal law, to maintain compliance
with the law. The Commissioner may
exercise this authority only through the
publication of revenue rulings, notices,
and other guidance in the Internal
Revenue Bulletin.

In situations in which section 204(h)
notice is required with respect to an
amendment, the regulations provide
guidance on the participants, alternate
payees, and employee organizations to
whom the notice must be provided.
Specifically, the regulations provide
that the plan administrator is not
required to provide notice to a partici-
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pant or alternate payee whose rate of
future benefit accrual is reasonably
expected not to be reduced by the
amendment. For example, notice need
not be provided to participants (such as
former employees with a vested benefit
under the plan) who, prior to the
amendment, were not entitled to accrue
future benefits under the plan. More-
over, under the regulations, section
204(h) notice is not required to be
provided to an employee organization
unless it represents one or more partici-
pants to whom section 204(h) notice is
required to be provided. Finally, the
regulations clarify that employees who
have not yet become participants in the
plan are not taken into account for any
purpose under section 204(h) of
ERISA.1 Thus, the plan administrator is
not required to provide section 204(h)
notice to such employees.

The regulations provide that a plan
that is terminated in accordance with
title IV of ERISA is deemed to satisfy
section 204(h) not later than the date of
termination established under section
4048 of ERISA. Accordingly, section
204(h) does not require that any further
benefits accrue under the plan after that
date. However, if that date of termina-
tion is deferred, benefits continue to
accrue until the deferred date of
termination absent an effective cessa-
tion of accruals as of an earlier
specified date.

If the plan is not amended to
significantly reduce the rate of future
benefit accrual prior to the termination,
section 204(h) notice is not required.
However, the regulations also affirm
that section 204(h) applies to an
amendment that is effective prior to the
termination date and clarify that, if
section 204(h) notice is required, it can
be provided either with or as part of
the notice of intent to terminate or
separately.

The regulations also provide two
rules applicable in situations in which a
plan administrator was required to
provide section 204(h) notice with
respect to an amendment but failed to
provide timely notice to some of the
parties to whom notice was required to
be provided. The first rule applies
when the plan administrator fails to
provide timely notice with respect to
more than a de minimis percentage of
the parties to whom section 204(h)

1This is not intended to affect the rights of
employees under other provisions of ERISA.

notice was required. In such a situation,
the amendment becomes effective in
accordance with its terms with respect
to a participant to whom notice was
required if the participant was provided
with timely notice and any employee
organization representing the partici-
pant was also provided with timely
notice. The amendment also becomes
effective in accordance with its terms
with respect to an alternate payee to
whom notice was required if the
alternate payee was provided with
timely notice.

The second rule applies in a situation
in which the plan administrator made a
good faith effort to comply with
section 204(h) of ERISA with respect
to an amendment, failed to provide
timely section 204(h) notice to no more
than a de minimis percentage of the
parties to whom notice was required,
and provided timely notice to all
employee organizations with respect to
whom section 204(h) notice was re-
quired. In such a situation, if the plan
administrator, promptly upon discovery
of the omission, provides section
204(h) notice to all parties who were
required to be provided such notice but
were omitted, the plan amendment
becomes effective in accordance with
its terms with respect to all parties to
whom section 204(h) notice was re-
quired, including those who did not
receive notice prior to discovery of the
omission.

Effective Dates

These temporary regulations are
effective for amendments adopted on or
after December 15, 1995, and amend-
ments effective by their terms on or
after December 30, 1995.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory assess-
ment is not required. It also has been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) do not
apply to these regulations, and, there-
fore, a Regulatory Flexibility Analysis
is not required. Pursuant to section
7805(f) of the Internal Revenue Code,
these temporary regulations will be
submitted to the Chief Counsel for

Advocacy of the Small Business Ad-
ministration for comment on their
impact on small business.

Drafting Information

The principal author of these regula-
tions is Betty J. Clary, Office of the
Associate Chief Counsel (Employee
Benefits and Exempt Organizations),
IRS. However, other personnel from
the IRS and Treasury Department
participated in their development.

* * * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and
602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an
entry for section 1.411(d)–6T to read as
follows:

Authority: 26 U.S.C. 7805. * * *
Section 1.411(d)–6T also issued under
Reorganization Plan No. 4 of 1978, 29
U.S.C. 1001nt. * * *

Par. 2. 1.411(d)–6T is added to read
as follows:

1.411(d)–6T Section 204(h) notice.

Q–1: What are the requirements of
section 204(h) of the Employee Retire-
ment Income Security Act of 1974, as
amended (ERISA)?

A–1: (a) Requirements of section
204(h). Section 204(h) of ERISA gen-
erally requires written notice of an
amendment to certain plans that prov-
ides for a significant reduction in the
rate of future benefit accrual. Section
204(h) generally requires the notice to
be provided to plan participants, alter-
nate payees, and employee organiza-
tions. The plan administrator must
provide the notice after adoption of the
plan amendment and not less than 15
days before the effective date of the
plan amendment.

(b) Other notice requirements. Other
provisions of law may require that cer-
tain parties be notified of a plan amend-
ment. See, for example, sections 102
and 104 of ERISA, and the regulations
thereunder, for the requirements relating
to summary plan descriptions and sum-
maries of material modifications.
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Q–2: To which plans does section
204(h) of ERISA apply?

A–2: Section 204(h) of ERISA ap-
plies to defined benefit plans subject to
part 2 of subtitle B of title I of ERISA
and to individual account plans subject
to such part 2 and to the funding
standards of section 302 of ERISA.
Accordingly, individual account plans
that are not subject to the funding
standards of section 302, such as
profit-sharing and stock bonus plans,
are not subject to section 204(h). 

Q–3: What is section 204(h) notice?
A–3: Section 204(h) notice is notice

that complies with section 204(h) of
ERISA and the rules in this section. 

Q–4: For which amendments is
section 204(h) notice required?

A–4: (a) In general. Section 204(h)
notice is required for an amendment to
a plan described in Q&A–2 of this
section that provides for a significant
reduction in the rate of future benefit
accrual. 

(b) Delegation of authority to Com-
missioner. The Commissioner of Inter-
nal Revenue may provide through
publication in the Internal Revenue
Bulletin of revenue rulings, notices, or
other documents (see 601.601(d)(2) of
this chapter) that section 204(h) notice
need not be provided for plan amend-
ments otherwise described in paragraph
(a) of this Q&A–4 that the Commis-
sioner determines to be necessary or
appropriate, as a result of changes in
the law, to maintain compliance with
the requirements of the Internal Reve-
nue Code of 1986, as amended (Code)
(including requirements for tax
qualification), ERISA, or other applica-
ble federal law. 

Q–5: What is an amendment that
affects the rate of future benefit accrual
for purposes of section 204(h) of
ERISA?

A–5: (a) In general—(1) Defined
benefit plans. For purposes of section
204(h) of ERISA, an amendment to a
defined benefit plan affects the rate of
future benefit accrual only if it is
reasonably expected to change the
amount of the future annual benefit
commencing at normal retirement age.

(2) Individual account plans. For
purposes of section 204(h), an amend-
ment to an individual account plan
affects the rate of future benefit accrual
only if it is reasonably expected to
change the amounts allocated in the
future to participants’ accounts.

Changes in the investments or invest-
ment options under an individual ac-
count plan are not taken into account
for this purpose.

(b) Determination of rate of future
benefit accrual. In accordance with
paragraph (a) of this Q&A–5, the rate
of future benefit accrual is determined
without regard to optional forms of
benefit (other than the annual benefit
described in paragraph (a) of this
Q&A–5), early retirement benefits, or
retirement-type subsidies, within the
meaning of such terms as used in
section 411(d)(6) of the Code (section
204(g) of ERISA). The rate of future
benefit accrual is also determined with-
out regard to ancillary benefits and
other rights or features as defined in
1.401(a)(4)–4(e).

(c) Examples. These examples illus-
trate the rules in this Q&A–5:

Example 1. A plan is amended with respect to
future benefit accruals to eliminate a right to
commencement of a benefit prior to normal
retirement age. Because the amendment does not
affect the annual benefit commencing at normal
retirement age, it does not reduce the rate of
future benefit accrual for purposes of section
204(h). 

Example 2. A plan is amended to modify the
assumptions used in converting an annuity form
of distribution to a single sum form of distribu-
tion. The use of these modified assumptions
results in a lower single sum. Because the
amendment does not affect the annual benefit
commencing at normal retirement age, it does
not reduce the rate of future benefit accrual for
purposes of section 204(h).

Q–6: What plan provisions are taken
into account in determining whether
there has been a reduction in the rate
of future benefit accrual?

A–6: (a) Plan provisions taken into
account. All plan provisions that may
affect the rate of future benefit accrual
of participants or alternate payees must
be taken into account in determining
whether an amendment provides for a
significant reduction in the rate of
future benefit accrual. Such provisions
include, for example, the dollar amount
or percentage of compensation on
which benefit accruals are based; in the
case of a plan using the permitted
disparity under section 401(l) of the
Code, the amount of disparity between
the excess benefit percentage or excess
contribution percentage and the base
benefit percentage or base contribution
percentage (all as defined in section
401(l)); the definition of service or
compensation taken into account in
determining an employee’s benefit ac-

crual; the method of determining aver-
age compensation for calculating bene-
fit accruals; the definition of normal
retirement age in a defined benefit
plan; the exclusion of current partici-
pants from future participation; benefit
offset provisions; minimum benefit
provisions; the formula for determining
the amount of contributions and forfei-
tures allocated to participants’ accounts
in an individual account plan; and the
actuarial assumptions used to determine
contributions under a target benefit
plan (as defined in 1.401(a)(4)–
8(b)(3)(i)). 

(b) Plan provisions not taken into
account. Plan provisions that do not
affect the rate of future benefit accrual
of participants or alternate payees are
not taken into account in determining
whether there has been a reduction in
the rate of future benefit accrual. For
example, provisions such as vesting
schedules or optional forms of benefit
(other than the annual benefit described
in Q&A–5(a) of this section) are not
taken into account. 

(c) Examples. The following exam-
ple illustrates the rules in this Q&A–6:

Example. A defined benefit plan provides a
normal retirement benefit equal to 50% of final
average compensation times a fraction (not in
excess of one), the numerator of which equals
the number of years of participation in the plan
and the denominator of which equals 20. A plan
amendment that changes the numerator or
denominator of that fraction must be taken into
account in determining whether there has been a
reduction in the rate of future benefit accrual.

Q–7: What is the basic principle
used in determining whether an amend-
ment provides for a significant reduc-
tion in the rate of future benefit accrual
for purposes of section 204(h) of
ERISA?

A–7: Whether an amendment pro-
vides for a significant reduction in the
rate of future benefit accrual for
purposes of section 204(h) of ERISA is
determined based on reasonable expec-
tations taking into account the relevant
facts and circumstances at the time the
amendment is adopted. 

Q–8: Are employees who have not
yet become participants in a plan at the
time an amendment to the plan is
adopted taken into account for any
purpose in applying section 204(h) of
ERISA with respect to the amendment?

A–8: No. Employees who have not
yet become participants in a plan at the
time an amendment to the plan is
adopted are not taken into account for
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adopted taken into account for any
purpose in applying section 204(h) of
ERISA with respect to the amendment?

A–8: No. Employees who have not
yet become participants in a plan at the
time an amendment to the plan is
adopted are not taken into account for
any purpose in applying section 204(h)
of ERISA with respect to the amend-
ment. Thus, if section 204(h) notice is
required with respect to an amendment,
the plan administrator need not provide
section 204(h) notice to such
employees.

Q–9: If section 204(h) notice is
required with respect to an amendment,
must such notice be provided to partici-
pants or alternate payees whose rate of
future benefit accrual is not reduced by
the amendment?

A–9: (a) In general. A plan admin-
istrator need not provide section 204(h)
notice to any participant whose rate of
future benefit accrual is reasonably
expected not to be reduced by the
amendment, nor to any alternate payee
under an applicable qualified domestic
relations order whose rate of future
benefit accrual is reasonably expected
not to be reduced by the amendment. A
plan administrator need not provide
section 204(h) notice to an employee
organization unless the employee orga-
nization represents a participant to
whom section 204(h) notice is required
to be provided.

(b) Facts and circumstances test.
Whether a participant or alternate
payee is described in paragraph (a) of
this Q&A–9 is determined based on all
relevant facts and circumstances at the
time the amendment is adopted. 

(c) Examples. The following exam-
ples illustrate the rules in this Q&A–9: 

Example 1. Plan A is amended to reduce
significantly the rate of future benefit accrual of
all current employees who are participants in the
plan. It is reasonable to expect based on the facts
and circumstances that the amendment will not
reduce the rate of future benefit accrual of
former employees who are currently receiving
benefits or that of former employees who are
entitled to vested benefits. Accordingly, the plan
administrator is not required to provide section
204(h) notice to such former employees.

Example 2. Assume in Example 1 that Plan A
also covers two groups of alternate payees. The
alternate payees in the first group are entitled to
a certain percentage or portion of the former
spouse’s accrued benefit, and for this purpose the
accrued benefit is determined at the time the
former spouse begins receiving retirement bene-
fits under the plan. The alternate payees in the
second group are entitled to a certain percentage
or portion of the former spouse’s accrued
benefit, and for this purpose the accrued benefit

was determined at the time the qualified
domestic relations order was issued by the court.
It is reasonable to expect that the benefits to be
received by the second group of alternate payees
will not be affected by any reduction in a former
spouse’s rate of future benefit accrual. Accord-
ingly, the plan administrator is not required to
provide section 204(h) notice to the alternate
payees in the second group. 

Example 3. Plan B covers hourly employees
and salaried employees. Plan B provides the
same rate of benefit accrual for both groups. The
employer amends Plan B to reduce significantly
the rate of future benefit accrual of the salaried
employees only. At that time, it is reasonable to
expect that only a small percentage of hourly
employees will become salaried in the future.
Accordingly, the plan administrator is not re-
quired to provide section 204(h) notice to the
participants who are currently hourly employees. 

Example 4. Plan C covers employees in
Division M and employees in Division N. Plan C
provides the same rate of benefit accrual for both
groups. The employer amends Plan C to reduce
significantly the rate of future benefit accrual of
employees in Division M. At that time, it is
reasonable to expect that in the future only a
small percentage of employees in Division N
will be transferred to Division M. Accordingly,
the plan administrator is not required to provide
section 204(h) notice to the participants who are
employees in Division N.

Example 5. Assume the same facts as in
Example 4, except that at the time the amend-
ment is adopted, it is expected that soon
thereafter Division N will be merged into
Division M in connection with a corporate
reorganization (and the employees in Division N
will become subject to the plan’s amended
benefit formula applicable to the employees in
Division M). In this instance, the plan admin-
istrator must provide section 204(h) notice to the
participants who are employees in Division M
and to the participants who are employees in
Division N.

Q–10: Does a notice fail to comply
with section 204(h) of ERISA if it
contains a summary of the amendment
and the effective date, without the text
of the amendment itself?

A–10: No, the notice does not fail to
comply with section 204(h) of ERISA
merely because the notice contains a
summary of the amendment, rather than
the text of the amendment, if the
summary is written in a manner calcu-
lated to be understood by the average
plan participant and contains the effec-
tive date. The summary need not
explain how the individual benefit of
each participant or alternate payee will
be affected by the amendment. 

Q–11: How may section 204(h)
notice be provided?

A–11: A plan administrator may use
any method reasonably calculated to
ensure actual receipt of the section
204(h) notice. First class mail to the
last known address of the party is an

acceptable delivery method. Likewise,
hand delivery is acceptable. Section
204(h) notice may be enclosed along
with other notice provided by the
employer or plan administrator.

Q–12: If a plan administrator fails to
provide section 204(h) notice to more
than a de minimis percentage of partici-
pants and alternate payees to whom
section 204(h) notice is required to be
provided, will the plan administrator be
considered to have complied with
section 204(h) of ERISA with respect
to participants and alternate payees
who were provided with timely section
204(h) notice?

A–12: The plan administrator will be
considered to have complied with
section 204(h) of ERISA with respect
to a participant to whom section 204(h)
notice is required to be provided if the
participant and any employee organiza-
tion representing the participant were
provided with timely section 204(h)
notice. The plan administrator will be
considered to have complied with
section 204(h) with respect to an
alternate payee to whom section 204(h)
notice is required to be provided if the
alternate payee was provided with
timely section 204(h) notice. Accord-
ingly, the amendment will become
effective in accordance with its terms
with respect to those participants and
alternate payees.

Q–13: Will a plan be considered to
have complied with section 204(h) of
ERISA if the plan administrator
provides section 204(h) notice to all
but a de minimis percentage of partici-
pants and alternate payees to whom
section 204(h) notice must be
provided?

A–13: The plan will be considered to
have complied with section 204(h) of
ERISA and the amendment will be-
come effective in accordance with its
terms with respect to all parties to
whom section 204(h) notice was re-
quired to be provided (including those
who did not receive notice prior to
discovery of the omission), if the plan
administrator—

(a) Has made a good faith effort to
comply with the requirements of sec-
tion 204(h);

(b) Has provided section 204(h)
notice to each employee organization
that represents any participant to whom
section 204(h) notice is required to be
provided;
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(c) Has failed to provide section
204(h) notice to no more than a de
minimis percentage of participants and
alternate payees to whom section
204(h) notice is required to be
provided; and

(d) Provides section 204(h) notice to
those participants and alternate payees
promptly upon discovering the
oversight.

Q–14: How does section 204(h) of
ERISA apply to a plan that is termi-
nated in accordance with title IV of
ERISA?

A–14: (a) On and after termination
date. Notwithstanding paragraph (b) of
this Q&A–14 or any other provisions
of this section, a plan that is terminated
in accordance with title IV of ERISA is
deemed to have satisfied section 204(h)
of ERISA not later than the termination
date (or date of termination, as applica-
ble) established under section 4048 of
ERISA. Accordingly, section 204(h)
would not require that any additional
benefits accrue after such date. 

(b) Amendment effective before ter-
mination date. An amendment that is
effective before the termination date (or
date of termination, as applicable)
established under section 4048 of
ERISA is subject to section 204(h).
Accordingly, if such amendment pro-
vides for a significant reduction in the
rate of future benefit accrual, the plan
administrator must provide section
204(h) notice (either separately or with
or as part of the notice of intent to
terminate) with respect to the amend-
ment. However, if a plan is not
amended to reduce significantly the
rate of future benefit accrual before the
termination date (for example, the plan
continues existing benefit accruals until
the termination date), section 204(h)
notice is not required.

Q–15: When does section 204(h) of
ERISA become effective?

A–15: (a) Statutory effective date.
With respect to defined benefit plans,
section 204(h) of ERISA generally
applies to plan amendments adopted on
or after January 1, 1986. With respect
to individual account plans, section
204(h) applies to plan amendments
adopted on or after October 22, 1986. 

(b) Regulatory effective date. This
section applies to amendments adopted
on or after December 15, 1995, and
amendments effective by their terms on
or after December 30, 1995.

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 6. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 7. In 602.101, paragraph (c) is

amended by adding to the table in
numerical order the entry ‘‘1.411(d)–
6T . . . 1545–1477’’.

Margaret Milner Richardson,
Commissioner of

Internal Revenue.

Approved December 5, 1995.

Leslie Samuels,
Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on
December 12, 1995, 1:23 p.m., and published
in the issue of the Federal Register for
December 15, 1995, 60 F.R. 64401)

provides that, for purposes of determin-
ing current liability, the mortality table
used shall be the table prescribed by
the Secretary, and sets forth the basis
for establishing a table. For plan years
beginning before the effective date of
the first tables prescribed under
§ 412(l)(7)(C)(ii)(II), the table must be
based on the prevailing commissioners’
standard table (described in § 807(d)-
(5)(A)) used to determine reserves for
group annuity contracts issued on Janu-
ary 1, 1993. Rev. Rul. 95–28, 1995–1
C.B. 74, sets forth this mortality table.

Section 412(l)(7)(C)(iii)(I) provides
that, for plan years beginning after
December 31, 1995, the Secretary shall
establish mortality tables that may be
used, in lieu of the tables under
§ 412(l)(7)(C)(ii), to determine current
liability under § 412(l) for individuals
who are entitled to benefits under the
plan on account of disability. The
Secretary must establish separate tables
for individuals whose disabilities oc-
curred in plan years beginning before
January 1, 1995, and for individuals
whose disabilities occur in plan years
beginning after December 31, 1994.
Under § 412(l)(7)(C)(iii)(II), the mor-
tality table for individuals whose dis-
abilities occur in plan years beginning
after December 31, 1994, applies only
with respect to individuals who are
disabled within the meaning of title II
of the Social Security Act and the
regulations thereunder.

The alternative mortality tables
provided for under § 412(l)(7)(C)(iii)
are permitted to be used in the
specified circumstances, but are not
required to be used. For any individual
for whom these alternative mortality
tables are not used, the mortality table
prescribed under § 412(l)(7)(C)(ii) must
be used.

The alternative mortality tables
provided under § 412(l)(7)(C)(iii) may
be used only for individuals who are
entitled to benefits under the plan on
account of disability. For this purpose,
an individual is entitled to benefits
under a plan on account of disability if,
because of the occurrence of a dis-
ability, the individual is entitled to
receive a benefit to which the individ-
ual would not be entitled in the
absence of the disability. For example,
an individual is entitled to benefits
under a plan on account of disability if,
upon the occurrence of a disability at a
time before the individual would have
been entitled to receive an unreduced
normal retirement benefit upon retire-


