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partner’s distributive share for the
taxable year and prior taxable years of:
(1) losses of the partnership; and (2)
expenditures of the partnership not
deductible in computing its taxable
income and not properly chargeable to
capital account.

The adjustments to the basis of a
partner’s interest in a partnership under
§ 705 are necessary to prevent inap-
propriate or unintended benefits or
detriments to the partners. Generally,
the basis of a partner’s interest in a
partnership is adjusted to reflect the tax
allocations of the partnership to that
partner. This ensures that the income
and loss of the partnership are taken
into account by its partners only once.
In addition, as provided in § 705(a)-
(1)(B) and (a)(2)(B), adjustments must
also be made to reflect certain nontax-
able events in the partnership. For
example, a partner’s share of nontax-
able income (such as exempt income)
is added to the basis of the partner’s
interest because, without a basis adjust-
ment, the partner could recognize gain
with respect to the tax-exempt income,
for example, on a sale or redemption of
the partner’s interest, and the benefit of
the tax-exempt income would be lost to
the partner. Similarly, a partner’s share
of nondeductible expenditures must be
deducted from the partner’s basis in
order to prevent that amount from
giving rise to a loss to the partner on a
sale or a redemption of the partner’s
interest in the partnership. See H.R.
Rep. No. 1337, 83d Cong., 2d Sess.
A225 (1954); S. Rep. No. 1622, 83d
Cong., 2d Sess. 384 (1954).

In determining whether a transaction
results in exempt income within the
meaning of § 705(a)(1)(B), or a non-
deductible, noncapital expenditure
within the meaning of § 705(a)(2)(B),
the proper inquiry is whether the
transaction has a permanent effect on
the partnership’s basis in its assets,
without a corresponding current or
future effect on its taxable income.
Pursuant to § 703(a)(2)(C), the contri-
bution of X by PRS is not taken into
account by PRS in computing its
taxable income. Consequently, the con-
tribution results in a permanent de-
crease in the aggregate basis of the
assets of PRS that is not taken into
account by PRS in determining its
taxable income and will not be taken
into account for federal income tax
purposes in any other manner. There-
fore, for purposes of § 705(a)(2)(B),
the contribution of X, and the resulting

permanent decrease in partnership
basis, is an expenditure of the part-
nership not deductible in computing its
taxable income and not properly
chargeable to capital account. Cf.
§ 1.701–2(f), Example 2 (requiring ad-
justments under § 705(a)(2)(B) for re-
ductions in the basis of stock held by a
partnership following an extraordinary
dividend under § 1059).

Reducing the partners’ bases in their
partnership interests by their respective
shares of the permanent decrease in the
partnership’s basis in its assets pre-
serves the intended benefit of providing
a deduction (in circumstances not under
§ 170(e)) for the fair market value of
appreciated property without recogni-
tion of the appreciation. By contrast,
reducing the partners’ bases in their
partnership interests by the fair market
value of the contributed property would
subsequently cause the partners to
recognize gain (or a reduced loss), for
example, upon a disposition of their
partnership interests, attributable to the
unrecognized appreciation in X at the
time of this contribution.

Under the PRS agreement, part-
nership items are allocated equally
between A and B. Accordingly, the
basis of A’s and B’s interests in PRS is
each decreased by $30x.

HOLDING

If a partnership makes a charitable
contribution of property, the basis of
each partner’s interest in the part-
nership is decreased (but not below
zero) by the partner’s share of the
partnership’s basis in the property
contributed.

DRAFTING INFORMATION

The principal author of this revenue
ruling is Terri A. Belanger of the
Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
For further information regarding this
revenue ruling contact Ms. Belanger at
(202) 622-3080 (not a toll-free call).

Section 707.—Transactions between
Partner and Partnership.

26 CFR 1.707–1: Transactions between
partner and partnership.

If loss on the sale of partnership property is
disallowed under § 707(b)(1) of the Internal
Revenue Code, are the partners’ bases in their

partnership interests decreased to reflect the
disallowed loss? See Rev. Rul 96–10, page 00.

Section 3406.—Backup Withholding

26 CFR 31.3406–0: Outline of the backup
withholding regulations.

T.D. 8637

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 31, 35a, 301, and
602

Backup Withholding, Statement
Mailing Requirements, and Due
Diligence

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document provides
final rules on backup withholding
under sections 3406(a)(1)(A), (C), and
(D) of the Internal Revenue Code of
1986 (Code) when a payee fails to
provide a taxpayer identification num-
ber in the required manner to a person
required to make an information return,
when a payee is subject to notified
payee underreporting, or when a payee
fails to certify, under penalties of
perjury, that the payee is not subject to
backup withholding due to notified
payee underreporting. 

This document also provides final
rules on the manner for providing a
statement to a payee under sections
6042(c), 6044(e), 6049(c), and
6050N(b) of the Code.

This document also contains tempo-
rary regulations on the effective date of
§§35a.9999–1 through 35a.9999–5,
Temporary Employment Tax Regula-
tions under the Interest and Dividend
Tax Compliance Act of 1983. The text
of these temporary regulations also
serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
*** [IA–33–95, page 00, this Bulletin].

DATES: These regulations are effective
December 21, 1995. These regulations
are applicable to transactions occurring
after December 31, 1996. 

FOR FURTHER INFORMATION
CONTACT: Renay France of the Of-
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fice of Assistant Chief Counsel (In-
come Tax and Accounting) with respect
to domestic transactions, 202-622-4910
(not a toll-free number); and Teresa
Burridge Hughes of the Office of As-
sistant Chief Counsel (International)
with respect to international transac-
tions, 202-622-3880 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in this final regulation has been
reviewed and approved by the Office of
Management and Budget in accordance
with the requirements of the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545–0112. Responses
to this collection of information are
mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent/recordkeeper is approx-
imately 1 hour, depending on individ-
ual circumstances.

Comments concerning the accuracy
of this burden estimate and suggestions
for reducing this burden should be
directed to the Internal Revenue Serv-
ice, Attn: IRS Reports Clearance Of-
ficer, PC:FP, Washington, D.C. 20224,
and to the Office of Management and
Budget, Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C. 20503.

Books or records relating to this
collection of information must be re-
tained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On October 4, 1983, the Federal
Register published Temporary Employ-
ment Tax Regulations under the Inter-
est and Dividend Tax Compliance Act
of 1983 (26 CFR part 35a) under
sections 3406 and 6676(b) of the
Internal Revenue Code of 1954 (26
CFR part 35a.9999–1; TD 7916 (48 FR

45362), as amended on November 25,
1983, by TD 7922 (48 FR 53111), on
November 23, 1987, by TD 8163 (52
FR 44861), and on April 11, 1989, by
TD 8248 (54 FR 14341). Additional
temporary regulations were published
in the Federal Register on November
25, 1983 (26 CFR part 35a.9999–2; TD
7922 (48 FR 53106), as amended on
December 20, 1983, by TD 7929 (48
FR 56342), on March 13, 1984, by TD
7922 (49 FR 9417), on November 23,
1987, by TD 8163, and on April 11,
1989, by TD 8248 (54 FR 14341)), on
December 20, 1983 (26 CFR part
35a.9999–3; TD 7929 (48 FR 56332),
as amended on January 3, 1984, by TD
7933 (49 FR 63), on August 22, 1984,
by TD 7966 (49 FR 33236), on
November 23, 1987, by TD 8163 (52
FR 44861), and on April 11, 1989, by
TD 8248 (54 FR 14341)), on February
28, 1984 (26 CFR part 35a.9999–3A;
TD 7946 (49 FR 7227)), on August 22,
1984 (26 CFR part 35a.9999–4T, TD
7966 (49 FR 33237), as amended on
August 29, 1984, by TD 7972 (49 FR
34340); and 26 CFR part 35a.9999–5,
TD 7967 (49 FR 33240), as amended
on September 19, 1984, by TD 7973
(49 FR 36645), on August 20, 1985, by
TD 8046 (50 FR 33526), on April 3,
1986, by TD 8046 (51 FR 11447), on
December 19, 1986, by TD 8110 (51
FR 45453), and on May 19, 1988, by
TD 8202 (53 FR 17927)), on April 23,
1987 (26 CFR part 35a.3406–2; TD
8137 (52 FR 13430)), and on Novem-
ber 23, 1987 (26 CFR part 35a.3406–1;
TD 8163 (52 FR 44861), as amended
on April 11, 1989, by TD 8248 (54 FR
14341). Those regulations were pub-
lished primarily to provide guidance
under the Interest and Dividend Tax
Compliance Act of 1983.

Proposed regulations on backup
withholding, the statement mailing re-
quirements, and due diligence were
published in the Federal Register on
September 27, 1990, 55 FR 39427.
Those regulations were proposed under
regulations file number IA–224–82 and
RIN 1545–AE20, which numbers were
closed in error. These final regulations
are issued under regulations file num-
ber IA–31–95 and RIN 1545–AT76.

A public hearing on the proposed
regulations was held on March 4, 1991.
The public submitted written comments
on the proposed regulations. After
consideration of those comments, the
proposed regulations are adopted as
revised by this Treasury decision.

Explanation of Provisions 

I. Overview.

The proposed regulations contain
rules on the requirement to backup
withhold, which section 3406 imposes
in four situations. First, backup with-
holding under section 3406(a)(1)(A)
applies if a payee fails to provide a
taxpayer identification number (TIN) in
the required manner (the A trigger or
certification). Second, backup withhold-
ing under section 3406(a)(1)(B) applies
if the Service or a broker notifies a
payor that a payee provided an incor-
rect TIN (the B trigger). Third, backup
withholding under section 3406(a)(1)-
(C) applies if the Service or a broker
notifies a payor that a payee is subject
to notified payee underreporting, i.e.,
the payee has failed to report and pay
tax on reportable interest and dividends
(the C trigger). Fourth, backup with-
holding under section 3406(a)(1)(D)
applies if a payee fails to certify, when
required, that the payee is not subject
to backup withholding under section
3406(a)(1)(C) (the D trigger).

Because the IRS published final
regulations on the B trigger as a
separate project (TD 8409) in 1992, the
final regulations in this document ad-
dress only the other three triggers,
sections 3406(a)(1)(A), (C), and (D).
The final regulations on these triggers
considerably shorten as well as sim-
plify the proposed regulations. In addi-
tion, the final regulations contain
several modifications to the proposed
regulations relating to grantor trusts, S
corporations, reportable payments, and
certain foreign provisions.

II. Changes regarding grantor trusts,
S corporations, reportable
payments, and certain foreign
provisions.

A . G r a n t o r t r u s t s — p r o p o s e d
§31.3406(a)–2. The proposed regula-
tions provide that a grantor trust with
ten or fewer grantors is not a payor
under section 3406 and, as a result, has
no obligation to withhold under section
3406 on reportable payments flowing
through the trust and includible in the
gross income of its grantors. However,
a grantor trust with eleven or more
grantors is a payor and must withhold
under section 3406 on reportable pay-
ments to its grantors who are subject to
such withholding.
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Recently, the IRS issued proposed
regulations under section 671 on the
methods of reporting by grantor trusts.
These proposed regulations provide two
regimes for reporting, one for a grantor
trust that is owned (or treated as
owned) by one grantor and another for
a grantor trust that is owned by two or
more grantors. To avoid confusion and
thereby promote simplification, the fi-
nal backup withholding regulations are
conformed to these regimes. Accord-
ingly, under these final regulations a
grantor trust with two or more grantors
is considered a payor and must with-
hold on payments to its grantors who
are subject to backup withholding. For
purposes of determining the number of
grantors, a husband and wife filing a
joint return are considered one grantor.
See §31.3406(a)–2(b)(4).

B . S c o r p o r a t i o n s — p r o p o s e d
§31.3406(a)–2(c)(3). Under an excep-
tion in the proposed regulations defin-
ing payors, a partnership making a
payment of a distributive share to a
partner is not considered a payor. The
exception does not include S corpora-
tions. Because the tax treatment of both
entities is similar, the final regulations
provide that an S corporation making a
similar distribution is not a payor under
section 3406. See §31.3406(a)–2(c)(3).

C. Transferred short-term obliga-
tions—proposed §31.3406(b)(2)–2. The
proposed regulations provide that a
subsequent holder of a short-term obli-
gation with original issue discount may
establish the purchase price at which
the subsequent holder purchased the
obligation. That purchase price is then
treated as the original issue price for
purposes of computing the amount of
original issue discount subject to
backup withholding. To reduce the
paperwork of issuers and payors of
these obligations, the final regulations
provide that a payor may disregard the
subsequent holder’s purchase price if
the payor’s computer or recordkeeping
system is not able to accept that price
without substantial manual intervention.
See §31.3406(b)(2)–2(c)(1)(ii).

D. Foreign provisions. The proposed
regulations contained several provisions
on international transactions that are
not included in the final regulations.
For those international provisions relat-
ing to section 3406, the temporary
regulations under §35a.9999 remain in
effect. 

III. The C trigger (payee
underreporting).

A. Identifying the account subject to
the C trigger—proposed §31.3406(c)–
1(b)(3)(i) and (iv). The proposed reg-
ulations provide that a payor must
withhold under section 3406(a)(1)(C)
on reportable interest or dividend pay-
ments to all existing accounts of a
payee that the payor can identify
exercising reasonable care. Commenta-
tors suggested several modifications to
or clarifications of the reasonable care
standard. For example, some commen-
tators suggested that the procedures for
locating and identifying an account of a
payee subject to the C trigger should
more closely resemble the procedures
for identifying an account subject to
the B trigger. In response to this
comment, the final regulations modify
the procedures for identifying accounts
subject to the C trigger, and thus
require a payor to identify those
accounts by identifying accounts with
the same TIN as the one provided in
the notice from the IRS to the payor
that advises the payor to commence
withholding on accounts of a payee.

Commentators also informed the IRS
that some computer systems use a
universal account number that retrieves
all accounts of a payee with that payor.
In light of this information, the final
regulations require payors with such
systems to identify all accounts that
can be so retrieved.

Some commentators also addressed
the requirement under the proposed
regulations that a payor search for
accounts of a payee on the computer or
other recordkeeping system for the
region, division, or branch that serves
the geographic area in which the
payee’s mailing address is located.
These commentators questioned
whether payors must search every such
computer or record system. The final
regulations clarify that a payor need
not search a computer or other rec-
ordkeeping system if it is highly
unlikely that the system contains an
account of the payee that should be
identified as one subject to the C
trigger. See §31.3406(c)–1(c)(3)(ii).

B. Newly opened accounts—pro-
posed §31.3406(c)–1(b)(3)(ii). Under
the proposed regulations, if a payee
subject to the C trigger has one account
with a payor and subsequently opens
another account, the payor may not rely
on the subsequent Form W–9 on which

the payee certifies that the payee is not
subject to the C trigger, but only if the
payor discovers while processing the
Form W–9 or administering the account
that the Form W–9 is false because the
IRS previously notified the payor to
withhold on the payee under the C
trigger. Commentators argued that this
discovery standard was unclear and
potentially burdensome. As a result, the
final regulations clarify when a payor
may not rely on a Form W–9 provided
by the payee.

Under the final regulations, a payor
has knowledge that a payee opening a
new account with the payor is subject
to withholding under section 3406(a)-
(1)(C), and thus must commence back-
up withholding on reportable interest
and dividend payments to the new
account, only if (1) the employee or
individual agent of the payor receiving
the Form W–9 knows at the time the
payee opens the account that the
payee’s statement under section
3406(a)(1)(D) is not true; (2) at the
time the payor processes the Form W–9
or in administering the account to
which it relates, the payor discovers
that the payee is currently subject to
withholding under section 3406(a)-
(1)(C) on a pre-existing account with
the payor; (3) the payor uses a single
Form W–9 for multiple accounts of the
payee; or (4) the payor uses a universal
identifier to associate all of the payee’s
accounts with the payor and other ac-
counts under that universal identifier
have been identified as subject to with-
holding under section 3406(a)(1)(C).
See §31.3406(c)–1(c)(3)(iii). 

C. Including certain dates in the
notice that the payor must send to a
payee—proposed §31.3406(c)–1(c)(2)-
(ii) and (iii). A commentator objected
to the proposed rule requiring a payor
to include the following dates in the
notice informing a payee that backup
withholding for the C trigger has begun
or will begin: (1) the last date before
the payor must commence backup with-
holding, and (2) the date the payor
received the notice from the IRS. The
significant date for the payee is the
date backup withholding begins on the
payee’s account. Therefore, to ease
payors’ administrative costs, the final
regulations require the payor to include
only the date the payor started (or
plans to start) backup withholding in
the notice to the payee. See
§31.3406(c)–1(d)(2)(iii).

D. Monitoring accounts subject to
withholding—proposed §31.3406(c)–1-
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(e). Commentators asked the IRS to
address how long a payor must monitor
an account identified as one subject to
the C trigger, if that account later
becomes dormant. The final regulations
provide that a payor is not required to
backup withhold on dormant accounts.
In this connection, backup withholding
terminates no later than the close of the
third calendar year ending after the
later of (1) the date that the payor pays
the last reportable payment to that
account, or (2) the date that the payor
received a notice from the IRS to
impose the C trigger on that account.
See §31.3406(c)–1(e)(3).

IV. Special rules for acquiring
accounts (including a readily
tradable instrument) or selling a
readily tradable instrument.

A. By electronic transmission—pro-
posed §31.3406(d)–3. A payee can
acquire by electronic transmission an
account or an instrument that earns
reportable interest or dividends. Under
the proposed regulations the payor, at
its option, may permit a payee to
furnish the certifications relating to the
A and D triggers within 30 days after
the establishment or acquisition of the
account or the instrument (30-day
period) by electronic transmission,
provided that the payee furnishes the
payee’s TIN at the time of the
establishment or the acquisition. How-
ever, if the payee makes any with-
drawal within the 30-day period and
before the payor receives the payee’s
certifications, the payor must withhold
to the extent of any reportable interest
or dividends paid to the payee during
the 30-day period and at the time of
withdrawal. 

The proposed regulations provide
comparable rules for the sale of a
readily tradable instrument by elec-
tronic transmission. In this context, the
payee is permitted to withdraw (or
reinvest) up to 69 percent of the gross
proceeds from the sale during the
relevant 30-day period.

Commentators requested that backup
withholding be applied in the same
manner whether the electronic trans-
mission involves the establishment or
acquisition of an account or a readily
tradable instrument or the sale of a
readily tradable instrument. In response
to this comment, the final regulations
provide that backup withholding ap-
plies if the payee withdraws more than

69 percent of the reportable interest or
dividends paid to the payee during the
relevant 30-day period and at the time
of withdrawal, but only if the payor has
not received the payee’s certifications
relating to the A and D triggers at the
time of the withdrawal. See §31.3406-
(d)–3(a).

B. By mail—proposed §31.3406(d)–
3(a)(1). The proposed regulations
provide that a payee may provide the
certifications relating to the A and D
triggers within 30 days after a payee
establishes or acquires a readily trad-
able instrument by mail before January
1, 1985, provided the payee furnishes
the payee’s TIN upon the establishment
or acquisition. The proposed regula-
tions do not provide a similar rule for
the sale of a readily tradable instrument
by mail.

To simplify the procedures for enter-
ing into investments which do not
occur in person, the final regulations
provide a 30-day rule for the establish-
ment or acquisition of an account or
readily tradable instrument by mail and
extend the 30-day rule to the sale of a
readily tradable instrument by mail.
Under the final regulations, if the
payee furnishes the payee’s TIN before
the transaction, backup withholding
applies during the 30-day period only if
the payee withdraws more than 69 per-
cent of the reportable payment and if
the payor has not received the payee’s
certifications relating to the A or D
triggers, whichever applies, at the time
of the withdrawal. See §31.3406(d)–
3(a).

V. Section 3406 confidentiality
issues—proposed §31.3406(f)–1(a).
Section 3406(f) provides that a payor
may not use information obtained
under section 3406 except for meeting
a requirement of that section. Commen-
tators requested clarification on what
actions a payor or broker may take,
consistent with section 3406(f), in
response to a payee’s failure to provide
the payee’s TIN under section 3406(a)-
(1)(A). The final regulations provide
that a payor who closes an account at
or before the end of a calendar year in
which the payee opens the account
without providing the payee’s TIN or
documentation of foreign status, as
required, during that year will not, in
the absence of evidence to the contrary,
be deemed in violation of section
3406(f). 

Another commentator inquired
whether prohibiting a payee from with-

drawing funds from the payee’s ac-
count is a violation of section 3406(f).
The final regulations clarify that refus-
ing to allow a payee to withdraw funds
from the payee’s account solely be-
cause the payee has not furnished a
TIN violates section 3406(f). See
§31.3406(f)–1(b)(1).

VI. Exemptions from backup
withholding.

A. Interaction of information report-
ing and backup withholding exemp-
tions—proposed §31.3406(g)–1(a). Sev-
eral commentators questioned the
interaction between the rules exempting
payees from information reporting and
those exempting payees from backup
withholding. The class of recipients
exempt from information reporting is
larger than the class exempt from
backup withholding. The final regula-
tions clarify that the list of the payees
that are specifically exempt from
backup withholding is not exclusive
and that other payees that are exempt
from information reporting also are
exempt from backup withholding. See
§31.3406(g)–1(a)(2).

B. Interest on certain life-insurance
contracts—proposed §31.3406(g)–1(a)-
(4). Commentators requested that the
temporary exemption from backup
withholding for interest payments made
before January 1, 1992, on ‘‘advance
premiums’’, ‘‘prepaid premiums’’, or
‘‘premium deposit funds’’, on certain
insurance policies be made permanent.
The final regulations provide an exten-
sion through December 31, 1996.

C. Payments reportable under sec-
tion 6047—proposed §31.3406(g)–2(c)-
(1) and (2). Commentators noted that,
contrary to the position set forth in the
proposed regulations, backup withhold-
ing does not apply to designated dis-
tributions paid after December 31,
1984. The final regulations clarify that
backup withholding does not apply to
those payments. See §31.3406(g)–2(d).

D. Awaiting-TIN certificate—pro-
posed §31.3406(g)–3. Commentators
requested simplification of the backup
withholding rules applicable to ac-
counts for which a payor has received
an awaiting-TIN certification. One sug-
gestion was that backup withholding
should not apply during the period (up
to 60 days) that the payee is waiting
for the payee’s TIN if no more than 69
percent of the reportable payment is
withdrawn during the 60-day period.
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The final regulations adopt this sugges-
tion. Therefore, backup withholding is
deferred during the 60-day period
unless the payee makes a withdrawal
(of more than $500 in one transaction)
during that time or has failed to
provide the certification relating to the
D trigger. If the payee makes a with-
drawal of more than $500 in one trans-
action during the 60-day period, backup
withholding applies to the extent of any
reportable interest or dividends made to
the account during the 60-day period
and at the time of withdrawal unless
the payee reserves 31 percent of all
reportable payments made to the ac-
count during that period. Payors may
elect, however, to impose withholding
during the 60-day period. See
§31.3406(g)–3(a)(2) and (3).

Commentators requested clarification
of the interaction of the awaiting-TIN
rules for post-1983 accounts or instru-
ments and the obligation of the payee
to provide the certification relating to
the D trigger that the payee is not
subject to backup withholding due to
the C trigger. The final regulations
clarify that in spite of the awaiting-TIN
certification, backup withholding ap-
plies under section 3406(a)(1)(D) dur-
ing the 60-day period if the payee has
not provided this certification to the
payor. See §31.3406(g)–3(a)(1).

A commentator asked whether the
60-day period refers to calendar or
business days. Accordingly, the final
regulations clarify that the term ‘‘day’’
means a calendar day. See §§31.3406-
(g)–3 and 31.3406(h)–1(e).

VII. Other changes.

A. Identifying the person listed on a
joint account as the one subject to
withholding—proposed §31.3406(h)–
2(a). Under the proposed regulations, a
payor of a reportable payment to a
joint account may treat the first person
listed on the account (or on the in-
strument) as the payee subject to
information reporting and backup with-
holding. The final regulations provide
that the relevant payee is the one
whose name and TIN combination the
payor uses for information reporting
purposes, whether or not that account
or instrument registration lists that
payee first. See §31.3406(h)–2(a)(1).

B. Backup withholding on payments
made in property—proposed §31.3406-
(h)–2(b). Under the proposed regula-
tions, a payor making a reportable

payment in property subject to backup
withholding must withhold on an
amount equal to the fair market value
of the property. The obligation to
withhold occurs at the time the prop-
erty is paid to the payee. Consequently,
the payor must find an alternative
source, such as another account of the
payee, from which the payor can
satisfy its backup withholding liability.
Otherwise, the payor must continue to
look for accounts of the payee to
satisfy the payor’s backup withholding
liability. A commentator suggested that
the final regulations add an ending date
after which a payor no longer has to
search for alternative sources from
which to satisfy a backup withholding
obligation arising from a payment in
property. According to this commenta-
tor, the obligation should extinguish
after a reasonable period of time. In
response to this comment, the final
regulations provide that a payor’s obli-
gation to backup withhold on property
terminates on the earlier of the date
sufficient cash is deposited to the
account to fully satisfy the obligation
or the close of the fourth calendar year
after the obligation arose. See
§31.3406(h)–2(b)(2)(ii).

C. Gross-up of payments by middle-
men—proposed §31.3406(h)–2(d). Un-
der the proposed regulations, a middle-
man is required to remit the full
amount due a payee unless one of the
requirements for imposing backup
withholding exists at the time of
payment. Thus, the middleman is re-
quired to remit the full amount even
though an upstream payor erroneously
withheld on that payment to the mid-
dleman. In that event, the middleman
may recover the difference between the
amount received and the amount paid
to the payee, i.e., 31 percent, by
seeking a refund from the upstream
payor or by taking an equivalent credit
against the next required deposit of
employment taxes. One commentator
noted that the middleman payor incurs
a loss in the time value of money
measured from the time it pays the full
amount due to the payee to the time the
payor receives a refund or credit.
Because of this, the commentator sug-
gested that the regulations allow the
middleman to remit only the net
amount due its payee. This suggestion
presents several problems. First, it
requires a new reconciliation process to
correlate the backup withholding re-
flected on the upstream payor’s Form
945 with the backup withholding

shown as withheld tax on the payee’s
income tax return. Second, the sugges-
tion produces an anomalous result,
namely, withholding occurs even
though none of the statutory conditions
requiring withholding exist. For these
reasons the final regulations do not
adopt this suggestion. 

D. Refund of amount erroneously
subject to backup withholding—pro-
posed §31.6413(a)–3. Under the pro-
posed regulations, a payor must refund
an amount previously withheld under
the C trigger if the IRS instructs the
payor to do so. This provision is also
set forth in §35a.9999–3 Q/A–38 of the
Temporary Employment Tax Regula-
tions issued under the Interest and
Dividend Tax Compliance Act of 1983,
as amended by TD 8248 (54 FR
18713) on May 2, 1989. One commen-
tator suggested eliminating this refund
provision. This rule was needed ini-
tially to allow refunds in certain cases
where payees had interest or dividend
income subject to backup withholding
under the C trigger but had no income
tax liability on this income. The IRS
has subsequently enhanced its C with-
holding program to eliminate C notices
to payors in such cases. Thus, the final
regulations adopt the suggestion and
delete the proposed rule. See §31.6413-
(a)–3. 

E. Effective date. The final regula-
tions are effective for reportable pay-
ments made and transactions occurring
after December 31, 1996, and, op-
tionally, for reportable payments made
and transactions occurring on or after
December 21, 1995. See §31.3406(i)–1.

F. Coordination with the temporary
regulations—§§35a.9999–1 through
35a.9999–5. The temporary regulations
issued under 26 CFR Part 35a are not
effective for noninternational transac-
tions occurring on and after the effec-
tive date of the final regulations. The
temporary regulations, however, remain
effective for the due diligence safe
harbor and for international transac-
tions, including transactions involving a
foreign payee, a foreign payor, or a
payment from sources without the
United States. 

G. Statement mailing requirement—
proposed §§1.6042–5, 1.6044–6,
1.6049–6, and 1.6050N–1. These final
regulations set forth rules on the
manner in which a payor who is re-
quired to file an information return for
dividends and corporate earnings and
profits, patronage dividends, interest,



SEQ  0035 JOB  A08-007-009 PAGE-0034 PT 1 PGS 30-    
REVISED 28MAY96 AT 10:03 BY LR   DEPTH:  65.01 PICAS  WIDTH  46 PICAS 
COMPOSITE COLOR

778/20047/28MAY96/A08-007

34

and royalties under sections 6042(c),
6044(e), 6049(c), and 6050N(b), re-
spectively, must provide a copy of that
information return to the payee, i.e.,
payee statement mailing. 

The proposed regulations limit the
permissible nontax enclosures includ-
ible in a statement mailing. Several
commentators requested that the inclu-
sion of additional nontax enclosures be
permitted. This suggestion was not
adopted because the relevant legislative
history indicates that Congress wanted
to substantially restrict the nontax
enclosures in a statement mailing.

H. Correct identifying number for
estates—proposed §301.6109–1. The fi-
nal regulations clarify that the taxpayer
identification number to be used to
identify estates of decedents is the
employer identification number (rather
than a social security number).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in E.O.
12866. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) do not
apply to these regulations, and there-
fore, a Regulatory Flexibility Analysis
is not required. Pursuant to section
7805(f) of the Internal Revenue Code,
the notice of proposed rulemaking
preceding these regulations was submit-
ted to the Small Business Administra-
tion for comment on its impact on
small business.

Drafting Information 

The principal author of these regula-
tions is Renay France of the Office of
Assistant Chief Counsel (Income Tax
and Accounting), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

* * * * * *

Adoption of Amendments to the
Regulations

The amendments to 26 CFR parts 1,
31, 35a, 301, and 602 read as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.6049–6 also issued under
6049(a), (b), and (d). * * *

Par. 2. Section 1.6042–4 is revised
as follows:

§1.6042–4 Statements to recipients of
dividend payments.

(a) Requirement. A person required
to make an information return under
section 6042(a)(1) and §1.6042–2 must
furnish a statement to each recipient
whose identifying number is required
to be shown on the related information
return for dividend payments. 

(b) Form of the statement. The state-
ment required by paragraph (a) of this
section must be either the official Form
1099 prescribed by the Internal Reve-
nue Service for the respective calendar
year or an acceptable substitute state-
ment that contains provisions that are
substantially similar to those of the
official Form 1099 for the respective
calendar year. For further guidance on
how to prepare an acceptable substitute
statement, see Rev. Proc. 95–30 (1995–
27 I.R.B. 9) (or its successor), re-
published as ‘‘Rules and Specifications
for Private Printing of Substitute Forms
1096, 1098, 1099 Series, 5498, and W–
2G.’’ See §601.601(d)(2) of this
chapter.

(c) Aggregation of payments. A
payor may aggregate on one Form
1099 all payments made to a recipient
with respect to each separate account
during a calendar year.

(d) Manner of providing statements
to recipients—(1) In general. The Form
1099, or acceptable substitute state-
ment, must be provided to the recipient
either in person or by first-class mail to
the recipient’s last known address in a
statement mailing.

(2) Statement mailing requirement.
The mailing required under section
6042(c) of a Form 1099 to a payee-
recipient must qualify as a statement
mailing. A statement mailing must
contain the required Form 1099 or
acceptable substitute statement (written
statement) and must comply with en-
closure and envelope restrictions. 

(i) Enclosure restrictions. To qualify
as a statement mailing, the mailing can-
not contain any enclosures except those

listed in this paragraph (d)(2)(i). More-
over, no promotional or advertising
material is permitted in the mailing of
the written statement. Even a de
minimis amount of promotional or
advertising material violates the state-
ment mailing requirement. However, a
logo on the envelope containing the
written statement and on nontax
enclosures described in paragraph
(d)(2)(i)(A) through (D) of this section
does not violate the written statement
requirement. The written statement re-
quired under section 6042(c) and para-
graph (a) of this section may be per-
forated to a check or to a statement of
the recipient-payee’s specific account
with the payor described in paragraph
(d)(2)(i)(A) or (C) of this section. The
enclosure to which the written state-
ment is perforated must contain, in a
bold and conspicuous type, the legend:
‘‘Important Tax Return Document At-
tached.’’ The enclosures permitted in a
mailing are limited to—

(A) A check with respect to the
account reported on the written
statement;

(B) A letter explaining why a check
with respect to such account is not
enclosed with the written statement (for
example, because a dividend has not
been declared payable);

(C) A statement of the taxpayer-
recipient’s specific account with the
payor if payments on such account are
reflected on the written statement;

(D) A letter limited to an explana-
tion of the tax consequences of the
information set forth on the enclosed
written statement;

(E) Payee statements related to other
Forms 1099, Form 1098, and Form
5498 (or the account balance on a
Form 5498), Forms W–2 and W–2G;
and

(F) Any document concerning the
solicitation of the Form W–9 or Form
W–8.

(ii) Envelope and delivery restric-
tions—(A) Envelope restrictions. The
outside of the envelope in which the
written statement is mailed and each
nontax enclosure enclosed in the en-
velope must contain, in a bold and
conspicuous type, the legend: ‘‘Impor-
tant Tax Return Document Enclosed.’’
For purposes of this paragraph (d)(2)-
(ii), a nontax enclosure is any item
listed in paragraphs (d)(2)(i)(A)
through (C) of this section. However, a
payor is not required to include the
legend on the outside of an envelope
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containing only the enclosures in para-
graph (d)(2)(i)(D) through (F) of this
section. 

(B) Delivery restrictions. The re-
quirement to provide the written state-
ment in person or by first-class mail
may be satisfied by sending the written
statement and any enclosures described
in paragraph (d)(2)(i) of this section by
intra-office mail, provided that intra-
office mail is used by the payor in
sending account activity, balance infor-
mation, and other correspondence to
the payee. If a payor does not person-
ally deliver the written statement (i.e.,
the Form 1099 or its acceptable sub-
stitute) to the recipient or mail it to the
recipient in a statement mailing as de-
scribed in this paragraph (d), the payor
is considered to have failed to mail the
statement required under section
6042(c) and will be subject to the
penalty under section 6722. 

(e) Time for furnishing statements—
(1) In general. Each statement required
by section 6042(c) and this section to
be furnished to any person for a
calendar year must be furnished to such
person after November 30 of the year
and on or before January 31 (February
10 in the case of a nominee filing
under §1.6042–2(a)(1)(iii)) of the fol-
lowing year, but no statement may be
furnished before the final dividend for
the calendar year has been paid. How-
ever, the statement may be furnished at
any time after April 30 if it is
furnished with the final dividend for
the calendar year.

(2) Extensions of time. For good
cause upon written application of the
person required to furnish statements
under this section, the Director, Mar-
tinsburg Computing Center, may grant
an extension of time not exceeding 30
days in which to furnish such state-
ments. The application must be ad-
dressed to the Director, Martinsburg
Computing Center, and must contain a
full recital of the reasons for requesting
the extension to aid the Director in
determining the period of the exten-
sion, if any, that will be granted. Such
a request in the form of a letter to the
Director, Martinsburg Computing Cen-
ter, signed by the applicant will suffice
as an application. The application must
be filed on or before the date pre-
scribed in paragraph (e)(1) of this
section.

(3) Last day for furnishing state-
ment. For provisions relating to the
time for performance of an act when

the last day prescribed for performance
falls on Saturday, Sunday, or a legal
holiday, see section 7503 and
§301.7503–1 of this chapter (Regula-
tions on Procedure and Admini-
stration).

(f) Penalty. For provisions relating
to the penalty for the failure to furnish
a statement under this section, see
section 6722. 

(g) Effective date. This section is
effective for payee statements due after
December 31, 1995, without regard to
extensions. For the substantially similar
statement mailing requirements that
apply with respect to forms required to
be filed after October 22, 1986, and
before January 1, 1996, see Rev. Proc.
84–70 (1984–2 C.B. 716) (or successor
revenue procedures). See §601.601(d)-
(2) of this chapter.

Par. 3. Section 1.6044–5 is revised
as follows:

§1.6044–5 Statements to recipients of
patronage dividends.

(a) Requirement. A person required
to make an information return under
section 6044(a)(1) and §1.6044–2 must
furnish a statement to each recipient
whose identifying number is required
to be shown on the related information
return for patronage dividends paid. 

(b) Form, manner, and time for pro-
viding statements to recipients. The
statement required by paragraph (a) of
this section must be either the official
Form 1099 prescribed by the Internal
Revenue Service for the respective
calendar year or an acceptable sub-
stitute statement. The rules under
§1.6042–4 (relating to statements with
respect to dividends) apply comparably
in determining the form of an accept-
able substitute statement permitted by
this section. Those rules also apply for
purposes of determining the manner of
and time for providing the Form 1099
or its acceptable substitute to a recip-
ient under this section. However, each
Form 1099 or acceptable substitute
statement required by this section must
be furnished on or before January 31 of
the following year, but no statement
may be furnished before the final
payment has been made for the calen-
dar year. 

(c) Penalty. For provisions relating
to the penalty for the failure to furnish
a statement under this section, see sec-
tion 6722. 

(d) Effective date. This section is
effective for payee statements due after

December 31, 1995, without regard to
extensions. For the substantially similar
statement mailing requirements that
apply with respect to forms required to
be filed after October 22, 1986, and
before January 1, 1996, see Rev. Proc.
84–70 (1984–2 C.B. 716) (or successor
revenue procedures). See §601.601-
(d)(2) of this chapter.

Par. 4. Section 1.6049–6 is amended
by:

1. Revising the section heading. 
2. Removing the language ‘‘section

3451’’ and adding ‘‘section 3406’’ in
each of the following locations:

a. Paragraph (a), second sentence.
b. Paragraph (a), third sentence.
c. Paragraph (a), fourth sentence.
3. Removing the language ‘‘section

3451’’ and adding ‘‘section 3406’’ in
each of the following locations:

a. Paragraph (b)(1)(ii).
b. Paragraph (b)(2)(ii).
4. Adding paragraph (e).
5. Removing the authority citation at

the end of the section.
The revision and additions read as

follows: 

§1.6049–6 Statements to recipients of
interest payments and holders of
obligations for attributed original
issue discount.

* * * * * *

(e) Statements to recipients—(1) Re-
quirement. A person required to make
an information return under section
6049(a) and §1.6049–4 must furnish a
statement to each recipient whose
identifying number is required to be
shown on the related information return
for interest or original issue discount
paid or accrued.

(2) Form, manner, and time for pro-
viding statements to recipients. The
statement required by paragraph (e)(1)
of this section must be either the
official Form 1099 prescribed by the
Internal Revenue Service for the re-
spective calendar year or an acceptable
substitute statement. The rules under
§1.6042–4 (relating to statements with
respect to dividends) apply comparably
in determining the form of an accept-
able substitute statement permitted by
this paragraph (e). Those rules also
apply for purposes of determining the
manner of and time for providing the
Form 1099 or its acceptable substitute
to a recipient under paragraph (e)(1) of
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this section. However, with respect to
original issue discount, the Form 1099
or acceptable substitute statement re-
quired by paragraph (e)(1) of this sec-
tion must show the aggregate amount
of original issue discount includible in
the gross income by the recipient for
the calendar year with respect to the
obligation (determined by applying the
rules of §1.6049–4(b)(2)), and the
amount, serial number, or other identi-
fying number of each obligation with
respect to which a return is being
made. With respect to interest or
original issue discount, the Form 1099
or acceptable substitute statement re-
quired by paragraph (e)(1) of this
section must be furnished to the
recipient on or before January 31 of the
year following the calendar year for
which the return under section 6049(a)-
(1) was required to be made.

(3) Penalty. For provisions relating
to the penalty for the failure to furnish
a statement under this section, see
section 6722.

(4) Effective date. This paragraph (e)
is effective for payee statements due
after December 31, 1995, without re-
gard to extensions. For the substantially
similar statement mailing requirements
that apply with respect to forms re-
quired to be filed after October 22,
1986, and before January 1, 1996, see
Rev. Proc. 84–70 (1984–2 C.B. 716)
(or successor revenue procedures). See
§601.601(d)(2) of this chapter.

Par. 5. Section 1.6050N–1 is added
to read as follows: 

§1.6050N–1 Statements to recipients
of royalties. 

(a) Requirement. A person required
to make an information return under
section 6050N(a) must furnish a state-
ment to each recipient whose name is
required to be shown on the related
information return for royalties paid.

(b) Form, manner, and time for pro-
viding statements to recipients. The
statement required by paragraph (a) of
this section must be either the official
Form 1099 prescribed by the Internal
Revenue Service for the respective
calendar year or an acceptable sub-
stitute statement. The rules under
§1.6042–4 (relating to statements with
respect to dividends) apply comparably
in determining the form of the accept-
able substitute statement permitted by
this section. Those rules also apply for
purposes of determining the manner of

and time for providing the Form 1099
or its acceptable substitute statement to
a recipient under this section.

(c) Penalty. For provisions relating
to the penalty for failure to furnish a
statement under this section, see sec-
tion 6722. 

(d) Effective date. This section is
effective for payee statements due after
December 31, 1995, without regard to
extensions. For the substantially similar
statement mailing requirements that
apply with respect to forms required to
be filed after October 22, 1986, and
before January 1, 1996, see Rev. Proc.
84–70 (1984–2 C.B. 716) (or successor
revenue procedures). See §601.601(d)-
(2) of this chapter.

PART 31—EMPLOYMENT TAXES
AND COLLECTION OF INCOME
TAX AT SOURCE

Par. 6. The authority for Part 31 is
amended by removing the entry for
§31.3406(d)–5 and by adding an entry
in numerical order to read as follows: 

Authority: 26 U.S.C. 7805. * * * 
Sec t ions 31 .3406(a)–1 through
31.3406(i)–1 also issued under 26
U.S.C. 3406(i). 

Par. 7. Section 31.3406-0 is revised
to read as follows: 

§31.3406–0 Outline of the backup
withholding regulations. 

This section lists paragraphs con-
tained in §§31.3406(a)–1 through
31.3406(i)–1.

§31.3406(a)–1 Backup withholding
requirement on reportable payments.

(a) Overview.
(b) Conditions that invoke the

backup withholding require-
ment. 
(1) Conditions applicable to all

reportable payments.
(2) Conditions applicable only

to reportable interest or div-
idend payments.

(c) Exceptions.
(d) Cross references.

§31.3406(a)–2 Definition of payors
obligated to backup withhold.

(a) In general. 
(b) Middlemen treated as payors. 
(c) Persons not treated as payors. 

§31.3406(a)–3 Scope and extent of
accounts subject to backup
withholding.

§31.3406(a)–4 Time when payments
are considered to be paid and
subject to backup withholding. 

(a) Timing.
(1) In general.
(2) Special rules for dividends.

(b) Amounts reportable under sec-
tion 6045.
(1) In general.
(2) Special rule for interest ac-

crued on bonds.
(c) Middlemen. 

(1) In general. 
(2) Special rule for common

trust funds. 
(3) Special rule for certain

grantor trusts. 

§31.3406(b)(2)–1 Reportable interest
payment. 

(a) Interest subject to backup with-
holding. 
(1) In general. 
(2) Special rule for tax-exempt

interest. 
(b) Amount subject to backup

withholding. 
(1) In general. 
(2) Special rule to adjust for

p r e m a t u r e w i t h d r a w a l
penalty. 

§31.3406(b)(2)–2 Original issue
discount. 

(a) Original issue discount subject
to backup withholding. 

(b) Amount subject to backup
withholding and time when
backup withholding is imposed
with respect to short-term
obligations.

(c) Transferred short-term obliga-
tions. 
(1) Subsequent holder may

establish purchase price.
(2) Subsequent holder unable

(or not permitted) to
establish purchase price. 

(3) Transferred obligation.
(d) Amount subject to backup

withholding and time when
backup withholding is imposed
with respect to long-term obli-
gations. 
(1) No cash payments prior to

maturity. 
(2) Registered long-term obliga-

tions with cash payments
prior to maturity. 
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(3) Transferred registered long-
term obligations with pay-
ments prior to maturity. 

(e) Bearer long-term obligations.
(1) Payments prior to maturity.
(2) Payments at maturity. 

§31.3406(b)(2)–3 Window
transactions. 

(a) Requirement to backup with-
hold. 

(b) Window transaction defined. 
(c) Manner of furnishing taxpayer

identification number in the
case of a window transaction. 

§31.3406(b)(2)–4 Reportable dividend
payment. 

(a) Dividends subject to backup
withholding. 

(b) Dividends not subject to back-
up withholding. 

(c) Amount subject to backup
withholding. 
(1) In general. 
(2) Reasonable estimate of

amount of dividend subject
to backup withholding.

(3) Reinvested dividends. 

§31.3406(b)(2)–5 Reportable
patronage dividend payment. 

(a) Patronage dividends subject to
backup withholding. 

(b) Amount subject to backup
withholding. 
(1) Failure to provide taxpayer

identification number or no-
tification of incorrect tax-
payer identification number.

(2) Notified payee underreport-
ing or payee certification
failure. 

§31.3406(b)(3)–1 Reportable payments
of rents, commissions, nonemployee
compensation, etc. 

(a) Section 6041 and 6041A(a)
payments subject to backup
withholding.

(b) Amount subject to backup
withholding.
(1) In general.
(2) Net commissions.
(3) Payments aggregating $600

or more for the calendar
year.

§31.3406(b)(3)–2 Reportable barter
exchanges and gross proceeds of
sales of securities or commodities by
brokers.

(a) Transactions subject to backup
withholding.

(b) Amount subject to backup
withholding. 
(1) In general. 
(2) Forward contracts, including

foreign currency contracts,
and regula ted fu tures
contracts.

(3) Security sales made through
a margin account.

(4) Security short sales. 
(5) Fractional shares. 

§31.3406(b)(3)–3 Reportable payments
by certain fishing boat operators. 

(a) Payments subject to backup
withholding.

(b) Amount subject to backup
withholding.

§31.3406(b)(3)–4 Reportable payments
of royalties.

(a) Royalty payments subject to
backup withholding. 

(b) Amount subject to backup
withholding. 

§31.3406(b)(4)–1 Exemption for
certain minimal payments.

(a) In general. 
(b) Manner of making the election.
(c) How to annualize.

(1) In general. 
(2) Special aggregation rule for

reportable interest and
dividends.

(d) Exception for window transac-
tions and original issue dis-
count. 

§31.3406(c)–1 Notified payee
underreporting of reportable interest
or dividend payments. 

(a) Overview. 
(b) Definitions.

(1) Notified payee underreport-
ing. 

(2) Payee underreporting. 
(c) Notice to payors regarding

backup withholding due to no-
tified payee underreporting.
(1) In general.
(2) Additional requirements for

payors that are also brokers.

(3) Payor identification of ac-
counts of the payee subject
to backup withholding due
to notified payee under-
reporting.

(d) Notice from payors of backup
withholding due to notified
payee underreporting.
(1) In general.
(2) Procedures.

(e) Period during which backup
withholding is required. 
(1) In general. 
(2) Stop withholding. 
(3) Dormant accounts.

(f) Notice to payees from the In-
ternal Revenue Service. 
(1) Notice period. 
(2) Payee subject to backup

withholding. 
(3) Disclosure of names of

payors and brokers. 
(4) Backup withholding certifi-

cation.
(g) Determination by the Internal

Revenue Service that backup
withholding should not start or
should be stopped.
(1) In general. 
(2) Date notice to stop backup

w i t h h o l d i n g w i l l b e
provided. 

(3) Grounds for determination.
(4) No underreporting. 
(5) Correcting any payee under-

reporting.
(6) Undue hardship. 
(7) Bona fide dispute. 

(h) Payees filing a joint return. 
(1) In general. 
(2) Exceptions. 

(i) [Reserved.] 
(j) Penalties. 

§31.3406(d)–1 Manner required for
furnishing a taxpayer identification
number. 

(a) Requirement to backup with-
hold. 

(b) Reportable interest or dividend
account. 
(1) Manner required for fur-

nishing a taxpayer identi-
fication number with respect
to a pre-1984 account or
instrument. 

(2) Determination of pre-1984
account or instrument. 

(3) Manner required for fur-
nishing a taxpayer identi-
fication number with respect
to an account or instrument
that is not a pre-1984 ac-
count. 
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(4) Special rule with respect to
the acquisition of a readily
tradable instrument in a
transaction between certain
parties acting without the
assistance of a broker. 

(c) Brokerage account. 
(1) Manner required for fur-

nishing a taxpayer identi-
fication number with respect
to a brokerage relationship
that is not a post-1983
brokerage account.

(2) Manner required for fur-
nishing a taxpayer identi-
fication number with respect
to a post-1983 brokerage
account.

(d) Rents, commissions, non-
employee compensation, and
certain fishing boat operators,
etc.—Manner required for fur-
nishing a taxpayer identifica-
tion number.

§31.3406(d)–2 Payee certification
failure.

(a) Requirement to backup with-
hold. 

(b) Exceptions. 

§31.3406(d)–3 Special 30-day rules
for certain reportable payments.

(a) Accounts or readily tradable
instruments acquired directly
from the payor (including a
broker who holds an instru-
ment in street name) by
electronic transmission or by
mail.

(b) Sale of an instrument for a
customer by electronic trans-
mission or by mail. 

(c) Application to foreign payees. 

§31.3406(d)–4 Special rules for
readily tradable instruments acquired
through a broker. 

(a) Readily tradable instruments
acquired through post-1983
brokerage accounts with a bro-
ker who is not a payor. 
(1) In general.
(2) Additional requirements. 
(3) Transactions entered into

through a brokerage account
that is not a post-1983
brokerage account. 

(4) Payor must notify payee. 
(b) Notices. 

(1) Form of notice by broker to
payor. 

(2) Form of notice by payor to
payee. 

(c) Payor’s reliance on information
from broker. 
(1) In general. 
(2) Amount subject to backup

withholding. 

§31.3406(d)–5 Backup withholding
when the Service or a broker notifies
the payor to withhold because the
payee’s taxpayer identification
number is incorrect.

(a) Overview.
(b) Definitions and special rules.

(1) Definition of an incorrect
name/TIN combination.

(2) Definition of account.
(3) Definition of business day.
(4) Certain exceptions.

(c) Notice regarding an incorrect
name/TIN combination.
(1) In general.
(2) Additional requirements for

payors that are also brokers.
(3) Payor identification of the

account or accounts of the
payee that have the incor-
rect taxpayer identification
number.

(4) Special rule for joint
accounts.

(5) Date of receipt.
(d) Notice from payors of backup

withholding due to an incorrect
name/TIN combination.
(1) In general.
(2) Procedures.

(e) Period during which backup
withholding is required due to
notification of an incorrect
name/TIN combination.
(1) In general.
(2) Grace periods.
(3) Dormant accounts.

(f) Manner required for payee to
furnish certified taxpayer iden-
tification number.

(g) Receipt of two notices within
a 3-year period.
(1) In general.
(2) Notice to payee who has

provided two incorrect
name/TIN combinations
within 3 calendar years.

(3) Period during which backup
withholding is required due
to a second notice of an
incorrect name/TIN com-
bination within 3 calendar
years.

(4) Receipt of two notices in
one calendar year.

(5) Notification from the Social
Security Administration (or
the Internal Revenue Serv-
ice) validating a name/TIN
combination.

(h) Payors must use newly
provided certified number.

(i) Effective date.
(j) Examples.

§31.3406(e)–1 Period during which
backup withholding is required.

(a) In general. 
(b) Failure to furnish a taxpayer

identification number in the
manner required. 
(1) Start withholding.
(2) Stop withholding.

(c) Notification of an incorrect
taxpayer identification number. 

(d) Notified payee underreporting. 
(e) Payee certification failure.

(1) Start withholding.
(2) Stop withholding.

(f) Rule for determining when the
payor receives a taxpayer iden-
tification number or certificate
from a payee.

§31.3406(f)–1 Confidentiality of
information.

(a) Confidentiality and liability for
violation. 

(b) Permissible use of information.
(1) In general. 
(2) Window transactions. 

(c) Specific restrictions on the use
of information. 

§31.3406(g)–1 Exception for payments
to certain payees and certain other
payments.

(a) Exempt recipients. 
(1) In general. 
(2) Nonexclusive list. 

(b) Determination of whether a
person is described in para-
graph (a)(1) of this section. 

(c) Prepaid or advance premium
life-insurance contracts. 

§31.3406(g)–2 Exception for
reportable payments for which backup
withholding is otherwise required.

(a) In general. 
(b) Payment of wages.
(c) Distribution from a pension,

annuity, or other plan of de-
ferred compensation. 

(d) Gambling winnings. 
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(1) In general. 
(2) Definition of a reportable

gambling winning and de-
termination of amount sub-
ject to backup withholding. 

(3) Special rules.
(e) Certain real estate transactions.
(f) Certain payments after an ac-

quisition of accounts or instru-
ments. 

(g) Certain gross proceeds.

§31.3406(g)–3 Exemption while payee
is waiting for a taxpayer
identification number. 

(a) In general. 
(1) Backup withholding not re-

quired for 60 days.
(2) Reserve method. 
(3) Alternative rule; 7-day

grace period.
(b) Special rule for readily trad-

able instruments. 
(c) Exceptions. 

(1) In general. 
(2) Special rule for amounts

subject to reporting under
section 6045 other than pro-
ceeds of redemptions of
bearer obligations. 

(d) Awaiting-TIN certificate. 
(e) Form for awaiting-TIN certifi-

cate. 

§31.3406(h)–1 Definitions.

(a) In general. 
(b) Taxpayer identification number.

(1) In general.
(2) Obviously incorrect number.

(c) Broker. 
(d) Readily tradable instrument. 
(e) Day. 
(f) Business day.

§31.3406(h)–2 Special rules.

(a) Joint accounts. 
(1) Relevant name and taxpayer

identification number com-
bination. 

(2) Optional rule for accounts
subject to backup withhold-
i n g u n d e r s e c t i o n
3406(a)(1)(B) or (C) where
the names are switched.

(3) Joint foreign payees.
(b) Backup withholding from an

alternative source. 
(1) In general. 
(2) Exceptions for payments

made in property. 
(c) Trusts. 

(d) Adjustment of prior withhold-
ing by middleman.

(e) Conversion of amounts paid in
foreign currency into United
States dollars.
(1) C o n v e r t i b l e f o r e i g n

currency.
(2) Nonconvertible foreign cur-

rency. [Reserved] 
(f) Coordination with other

sections.
(g) Tax liabilities and penalties. 
(h) To whom payor is liable for

amount withheld. 

§31.3406(h)–3 Certificates.

(a) Prescribed form to furnish in-
formation under penalties of
perjury.
(1) In general. 
(2) Use of a single or multiple

Forms W–9 for accounts of
the same payee. 

(b) Prescribed form to furnish a
noncertified taxpayer identifica-
tion number. 

(c) Forms prepared by payors or
brokers.
(1) Substitute forms; in general.
(2) Form for exempt recipient. 

(d) Special rule for brokers.  
(e) Reasonable reliance on

certificate.
(1) In general.
(2) Circumstances establishing

reasonable reliance.
(f) Who may sign certificate.

(1) In general.
(2) N o t i f i e d p a y e e

underreporting.
(g) Retention of certificates.

(1) Accounts or instruments
that are not pre-1984 ac-
counts and brokerage rela-
tionships that are post-1983
brokerage accounts.

(2) Accounts or instruments
that are pre-1984 accounts
and brokerage relationships
that are not post-1983 bro-
kerage accounts.

(h) Cross references.

§31.3406(i)–1 Effective date.

Par. 8. Sections 31.3406(a)–1
through 31.3406(a)–4, 31.3406(b)(2)–1
t h r o u g h 3 1 . 3 4 0 6 ( b ) ( 2 ) – 5 ,
3 1 . 3 4 0 6 ( b ) ( 3 ) – 1 t h r o u g h
31.3406(b)(3)–4, 31.3406(b)(4)–1,
31.3406(c)–1, 31.3406(d)–1 through
3 1 . 3 4 0 6 ( d ) – 4 , 3 1 . 3 4 0 6 ( e ) – 1 ,
31.3406(f)–1, 31.3406(g)–1 through

31.3406(g)–3, 31.3406(h)–1 through
31.3406(h)–3, and 31.3406(i)–1 are
added to read as follows:

§31.3406(a)–1 Backup withholding
requirement on reportable payments.

(a) Overview. Under section 3406, a
payor must deduct and withhold 31
percent of a reportable payment if a
condition for withholding exists. Re-
portable payments mean interest and
dividend payments (as defined in sec-
tion 3406(b)(2)) and other reportable
payments (as defined in section
3406(b)(3)). The conditions described
in paragraph (b)(1) of this section
apply to all reportable payments, in-
cluding reportable interest and dividend
payments. The conditions described in
paragraph (b)(2) of this section apply
only to reportable interest and dividend
payments.

(b) Conditions that invoke the back-
up withholding requirement—(1)
Conditions applicable to all reportable
payments. A payor of a reportable
payment must deduct and withhold
under section 3406 if—

(i) The payee of the reportable pay-
ment does not furnish the payee’s
taxpayer identification number to the
payor, as required in section 3406(a)-
(1)(A) and §31.3406(d)–1; or

(ii) The Internal Revenue Service or
a broker notifies the payor that the
taxpayer identification number furnished
by its payee for a reportable payment is
incorrect, as described in section
3406(a)(1)(B) and §31.3406(d)–5.

(2) Conditions applicable only to
reportable interest or dividend pay-
ments. A payor of a reportable interest
or dividend payment must deduct and
withhold under section 3406 if—

(i) The Internal Revenue Service or
a broker notifies the payor that its
payee has underreported interest or
dividend income, as described in sec-
tion 3406(a)(1)(C) and §31.3406(c)–1;
or

(ii) The payee fails to certify to the
payor or broker that the payee is not
subject to withholding due to notified
payee underreporting, as described in
section 3406(a)(1)(D) and §31.3406(d)–
2. 

(c) Exceptions. The requirement to
withhold does not apply to certain
minimal payments as described in
§31.3406(b)(4)–1 or to payments ex-
empt f rom wi thhold ing under
§§31.3406(g)–1 through 31.3406(g)–3.
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(d) Cross references. For the defini-
tion of payor, see §31.3406(a)-2. For
the definition of taxpayer identification
number, see §31.3406(h)–1(b). 

§31.3406(a)–2 Definition of payors
obligated to backup withhold.

(a) In general. Payor means any
person who is required to make an
information return with respect to any
reportable payment (as described in
section 3406(b)) under section 6041,
6041A(a), 6042, 6044, 6045, 6049,
6050A, or 6050N, including any mid-
dleman as described in paragraph (b) of
this section. 

(b) Middlemen treated as payors. A
person who receives or collects a
reportable payment on behalf of or for
the account of a payee is a middleman
and is treated as the payor of the
payment. These persons include, but
are not limited to— 

(1) A custodian of a payee’s ac-
count, such as a bank, financial institu-
tion, or brokerage firm acting as
custodian of an account; 

(2) A nominee, including the joint
owner of an account or instrument,
except if the joint owners are husband
and wife or if the payment is actually
owned by another person whose name
is also shown on the information return
filed with respect to the payment; 

(3) A broker holding a security
(including stock) for a customer in
street name; 

(4) A grantor trust established after
December 31, 1995, all of which is
owned by two or more grantors, and
for this purpose spouses filing a joint
return are considered to be one grantor;

(5) A common trust fund; and
(6) A partnership or an S corpora-

tion that makes a reportable payment.
(c) Persons not treated as payors.

The following persons are not treated
as payors for purposes of section 3406
if the person does not have a reporting
obligation under the section on infor-
mation reporting to which the payment
relates: 

(1) An agent of the payor who is
acting on behalf of the payor in making
the payment and who has not entered
into an agreement with the payor (for
further guidance see Rev. Proc. 84–33
(1984–1 C.B. 502), and §601.601(d)(2)
of this chapter), such as a bank that
acts as a paying agent in making a
payment of dividends on behalf of a

corporation (although payments made
by the agent are considered to be
payments made by the payor, and thus
are subject to withholding, reporting,
and the depositing requirements per-
taining to section 3406 as if they were
made by the payor itself, and failure by
the agent so to withhold, report, or
deposit is considered to be failure by
the payor);

(2) A trust (other than a grantor trust
as described in paragraph (b)(4) of this
section) that files a Form 1041 and
furnishes each beneficiary a Form K–1
containing information required to be
shown on an information return, includ-
ing amounts withheld under section
3406; or

(3) A partnership making a payment
of a distributive share or an S corpora-
tion making a similar distribution. 

§31.3406(a)–3 Scope and extent of
accounts subject to backup withhold-
ing. A payor who is required to
withhold under §31.3406(a)–1 must
withhold—

(a) On the accounts subject to with-
holding under §31.3406(a)–1(b)(1)(i) or
(b)(2)(ii); and

(b) On the accounts subject to with-
holding under §31.3406(a)–1(b)(1)(ii)
or (b)(2)(i), as described under
§31.3406(d)–5 (relating to notification
of incorrect TIN) or §31.3406(c)–1
(relating to notified payee underreport-
ing), respectively. 

§31.3406(a)–4 Time when payments
are considered to be paid and
subject to backup withholding.

(a) Timing—(1) In general. If
backup withholding is required under
section 3406 on a reportable payment
(as defined in section 3406(b)), the
payor must withhold at the time it
makes the payment to the payee or to
the payee’s account that is subject to
withholding. Amounts are considered
paid when they are credited to the
account of, or made available to, the
payee. Amounts are not considered
paid solely because they are posted
(e.g., an informational notation on the
payee’s passbook) if they are not
actually credited to the payee’s account
or made available to the payee. See
paragraph (c) of this section for the
timing of withholding by a middleman.

(2) Special rules for dividends. For
purposes of section 3406 and this
section—

(i) Record date earlier than payment
date. In the case of stock for which the
record date is earlier than the payment
date, the dividends are considered paid
on the payment date.

(ii) Dividends paid in corporate re-
organizations. In the case of a corpo-
rate reorganization, if a payee is
required to exchange stock held in the
former corporation for stock in the new
corporation before the dividends that
have been paid with respect to the
stock in the new corporation will be
provided to the payee, the dividend is
considered paid on the date the payee
actually exchanges the stock and re-
ceives the dividend.

(b) Amounts reportable under sec-
tion 6045—(1) In general. Notwith-
standing paragraph (a) of this section,
in the case of a transaction reportable
under section 6045 (except in the case
of forward contracts (including foreign
currency contracts), regulated futures
contracts, and security short sales), the
obligation to withhold under section
3406 arises on the date the sale is
entered on the books of the broker or
the date the exchange occurs as
provided in §1.6045–1(f)(3) of this
chapter. A broker (in its capacity as
payor) is not required, however, to
satisfy its withholding liability until
payment is made. See §31.3406(b)(3)–
2(b)(2) for special rules applicable to
forward contracts (including foreign
currency contracts), regulated futures
contracts, and security short sales.

(2) Special rule for interest accrued
on bonds. For purposes of determining
the time that interest is considered paid
and subject to withholding under sec-
tion 3406 when bonds are sold between
interest payment dates, the portion of
the sales price representing interest
accrued to the date of sale is consid-
ered a portion of a reportable payment
of gross proceeds under section 6045
(provided that the accrued interest is
not tax-exempt as described in section
103(a), relating to certain governmental
obligations), and is not considered to
be a payment of interest for purposes
of section 6049.

(c) Middlemen—(1) In general. Any
middleman (as defined in §31.3406(a)–
2(b)) must withhold under section 3406
at the time the reportable payment is
received by or credited to the middle-
man. If the middleman makes or credits
the reportable payment to the payee
prior to the middleman’s receipt of the
corresponding payment, the middleman
may withhold at the time the reportable
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payment is made or credited to the
payee.

(2) Special rule for common trust
funds. A common trust fund (as defined
in section 584) must withhold either—

(i) At the time the reportable pay-
ment is received by or credited to the
common trust fund as provided in
paragraph (c)(1) of this section;

(ii) On the date on which the assets
of the common trust fund are valued;
or

(iii) At the time the common trust
fund pays or credits the reportable
payment to a participant of the com-
mon trust fund.

(3) Special rule for certain grantor
trusts. For grantor trusts described in
§31.3406(a)–2(b)(4), reportable pay-
ments made to the trust are treated as
paid by the trust to each grantor, in an
amount equal to the distribution made
by the trust to each grantor, on the date
that the reportable payment is paid to
the trust (except for gross proceeds
reportable under section 6045). Para-
graph (b)(2) of this section applies to a
grantor trust making a payment of
gross proceeds under section 6045
subject to withholding under section
3406. For purposes of this paragraph
(c)(3) a husband and wife filing a joint
return are considered to be one grantor.

§31.3406(b)(2)–1 Reportable interest
payment. 

(a) Interest subject to backup
withholding—(1) In general. A pay-
ment of a kind, and to a payee, that is
required to be reported under section
6049 (relating to returns regarding
interest and original issue discount) is a
reportable payment for purposes of
section 3406, subject to the special
rules of §31.3406(b)(2)–2 (relating to
o r i g i n a l i s s u e d i s c o u n t ) a n d
§31.3406(b)(2)–3 (relating to window
transactions). See §31.6051–4 for the
requirement to furnish a statement to
the payee if tax is withheld under
section 3406.

(2) Special rule for tax-exempt inter-
est. When an issuer is required to make
an information return under §1.6049–
4(d)(8) of this chapter because a payee
provided a signed written statement on
the envelope or shell incorrectly claim-
ing that the interest was exempt from
taxation under section 103(a) (as de-
scribed in §1.6049–5(b)(1)(ii) of this
chapter), the issuer is not required to
impose withholding under section 3406.

(b) Amount subject to backup with-
holding—(1) In general. The amount of
interest subject to withholding under
section 3406 is the amount subject to
reporting under section 6049.

(2) Special rule to adjust for prema-
ture withdrawal penalty. Solely for
purposes of computing the amount
subject to withholding under section
3406, the payor may elect not to
withhold from the portion of any
interest payment that is not received by
the payee because a penalty is in fact
imposed for premature withdrawal of
funds deposited in a time savings
account, certificate of deposit, or simi-
lar class of deposit. 

§31.3406(b)(2)–2 Original issue
discount.

(a) Original issue discount subject to
backup withholding. The amount of
original issue discount, treated as inter-
est, subject to withholding under sec-
tion 3406 is the amount subject to
reporting under section 6049, but is
limited to the amount of cash paid. In
addition, if an original issue discount
obligation, subject to reporting under
section 6045, is sold prior to maturity
and with respect to the seller a
condition exists for imposing withhold-
ing under section 3406 on the gross
proceeds, then withholding under
§31.3406(b)(3)–2 applies to the gross
proceeds of the sale reportable under
section 6045, and not to the amount of
any original issue discount includible in
the gross income of the seller for the
calendar year of the sale. See
§31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406.

(b) Amount subject to backup with-
holding and time when backup with-
holding is imposed with respect to
short-term obligations. In the case of
an obligation with a fixed maturity date
not exceeding one year from the date
of issue (a short-term obligation), with-
holding under section 3406 applies to
any payment of original issue discount
on the obligation includible in the gross
income of the holder to the extent of
the cash amount of the payment. See
§1.1273–1 of this chapter to determine
the amount of original issue discount
on a short-term obligation. See §1.446–
2(e)(1) of this chapter to determine the
amount of a payment treated as original
issue discount. 

(c) Transferred short-term obliga-
tions—(1) Subsequent holder may

establish purchase price—(i) In gen-
eral. At maturity of a short-term
obligation, a subsequent holder (i.e.,
any person who purchased or otherwise
obtained the obligation after the obliga-
tion was issued to the original holder)
may establish the price of the obliga-
tion. The price established by the
subsequent holder must then be treated
as the original issue price for purposes
of computing the amount of the origi-
nal issue discount subject to withhold-
ing under section 3406. The price of a
short-term obligation may be estab-
lished by confirmation receipt or other
record of a similar type or, if the
obligation is redeemed by or through
the person from whom the obligation
was purchased or otherwise obtained,
by the records of the person from
whom or through whom the obligation
was purchased or otherwise obtained.
The subsequent holder is not required
to certify under penalties of perjury
that the price determined under this
paragraph (c)(1)(i) is correct.

(ii) Exception. A payor may elect to
disregard the price at which the subse-
quent holder purchased or otherwise
obtained the obligation if the payor’s
computer or recordkeeping system on
which the details of the obligation are
stored is not able to accept that price
without significant manual intervention.

(2) Subsequent holder unable (or not
permitted) to establish purchase price.
If a subsequent holder fails (or is
unable, pursuant to paragraph (c)(1)(ii)
of this section) to establish the pur-
chase price of the obligation, then the
person redeeming the obligation must
determine the amount subject to with-
holding under section 3406 as though
the obligation had been purchased by
the holder on the date of issue. If the
person redeeming the obligation is the
issuer of the obligation, then the issuer
must determine the amount subject to
withholding from its records. If a
person other than the issuer of the
obligation redeems the obligation and
the obligation is listed in Internal
Revenue Service Publication 1212, List
of Original Issue Discount Obligations,
that person must determine the amount
subject to withholding by using the
issue price indicated in Publication
1212. 

(3) Transferred obligation. If a
short-term obligation is transferred, no
part of the purchase price is considered
a reportable interest payment under
section 6049. Withholding under sec-
tion 3406 applies, however, to the
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gross proceeds of the sale of the
obligation if the transfer is subject to
reporting under section 6045 and a
condition exists for imposing withhold-
ing. For the rules regarding withhold-
ing for amounts subject to reporting
under section 6045, see §31.3406-
(b)(3)–2.

(d) Amount subject to backup with-
holding and time when backup with-
holding is imposed with respect to
long-term obligations—(1) No cash
payments prior to maturity. In the case
of an obligation with a fixed maturity
date that is more than one year from
the date of issue (a long-term obliga-
tion) and with no cash payments prior
to maturity, withholding under section
3406 applies at the maturity of the
obligation to the amount of original
issue discount includible in the gross
income of the holder for the calendar
year in which the obligation matures.
The amount required to be withheld
must not exceed the amount of the cash
payment. 

(2) Registered long-term obligations
with cash payments prior to maturity.
In the case of a long-term obligation in
registered form that provides for cash
payments prior to maturity, withholding
under section 3406 applies at the time
cash payments are made to the sum of
the amounts of qualified stated interest
and original issue discount includible in
the gross income of the holder for the
calendar year in which the cash pay-
ments are made. The amount required
to be withheld at the time of any cash
payment, however, must not exceed the
amount of the cash payment. If more
than one cash payment is made during
a calendar year, the tax that is required
to be withheld with respect to original
issue discount must be allocated among
all the expected cash payments in the
ratio that each cash payment bears to
the total of the expected cash
payments.

(3) Transferred registered long-term
obligations with payments prior to
maturity. In the case of a long-term
obligation that is transferred after its
issuance from the original holder, the
amount subject to withholding under
section 3406 with respect to a subse-
quent holder is the amount of original
issue discount includible in the gross
income of all holders during the
calendar year (without regard to any
amount paid by a subsequent holder at
the time of transfer). If the person
redeeming the obligation at maturity is
the issuer of the obligation, the issuer

must determine the amount subject to
withholding through its records by
treating the holder as if he were the
original holder. If a person redeeming
the obligation at maturity is a person
other than the issuer of the obligation,
and the obligation is listed in Internal
Revenue Service Publication 1212, List
of Original Issue Discount Obligations,
the person must determine the amount
subject to withholding by using the
issue price indicated in Publication
1212. 

(e) Bearer long-term obligations. In
the case of a bearer long-term obliga-
tion with cash payments prior to
maturity— 

(1) Payments prior to maturity.
Withholding under section 3406 applies
prior to maturity only to the payment
of qualified stated interest (and not to
any amount of original issue discount)
includible in the gross income of the
holder for the calendar year.

(2) Payments at maturity. At matu-
rity of the obligation, withholding
applies to the sum of any qualified
stated interest payment made at matu-
rity and the total amount of original
issue discount includible in the gross
income of the holder during the calen-
dar year of maturity. The amount re-
quired to be withheld at the time of the
cash payment, however, must not ex-
ceed the amount of the cash payment.

§31.3406(b)(2)–3 Window
transactions.

(a) Requirement to backup withhold.
Withholding under section 3406 applies
to a window transaction (as defined in
paragraph (b) of this section) only if
the payee does not furnish a taxpayer
identification number to the payor in
the manner required in paragraph (c) of
this section or furnishes an obviously
incorrect number as described in
§31.3406(h)–1(b)(2). Withholding does
not apply to a window transaction even
though the Internal Revenue Service
notifies the payor of the payee’s
incorrect taxpayer identification number
under section 3406(a)(1)(B) or of noti-
fied payee underreporting under section
3406(a)(1)(C). The payee in a window
transaction is not required to certify
under penalties of perjury that the
payee is not subject to withholding due
to notified payee underreporting (as
described in §31.3406(d)–2(b)(2)). 

(b) Window transaction defined.
Window transaction means a payment

of interest with respect to any of the
following obligations: 

(1) An interest coupon in bearer
form that is subject to taxation (i.e.,
other than exempt interest described in
§1.6049–5(b)(1)(ii) of this chapter);

(2) A United States savings bond; or
(3) A discount obligation having a

maturity at issue of one year or less,
including commercial paper and
bankers’ acceptances that are in defini-
tive form (i.e., evidenced by a paper
document other than a confirmation
receipt) but not including short-term
government obligations (as defined in
section 1271(a)(3)(B)).

(c) Manner of furnishing taxpayer
identification number in the case of a
window transaction. A payee must
furnish the payee’s taxpayer identifica-
tion number to the payor with respect
to a window transaction either orally or
in writing at the time that the window
transaction occurs. See §31.3406(g)–
3(c)(1)(i), which provides that a payee
may not claim the payee is awaiting
receipt of a taxpayer identification
number with respect to a window
transaction. The payee is not required
to certify, under penalties of perjury,
that the taxpayer identification number
provided is correct.

§31.3406(b)(2)–4 Reportable dividend
payment.

(a) Dividends subject to backup
withholding. A payment of a kind, and
to a payee, that is required to be
reported under section 6042 (relating to
returns regarding payments of divi-
dends and corporate earnings and
profits) is a reportable payment for
purposes of section 3406. See para-
graph (b) of this section for certain
dividends not subject to withholding
under section 3406. See §31.6051–4 for
the requirement to furnish a statement
to the payee if tax is withheld under
section 3406.

(b) Dividends not subject to backup
withholding. Except as provided in
§31.3406(b)(3)–2 (relating to transac-
tions reportable under section 6045),
withholding under section 3406 does
not apply to— 

(1) Any amount treated as a taxable
dividend by reason of section 302
(relating to redemptions of stock),
section 304 (relating to redemptions
through the use of related corpora-
tions), section 306 (relating to disposi-
tion of certain stock), section 356
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(relating to receipt of additional consid-
eration in connection with certain reor-
ganizations), or section 1081(e)(2) (re-
lating to certain distributions pursuant
to an order of the Securities and
Exchange Commission); 

(2) Any exempt-interest dividend, as
defined in section 852(b)(5)(A), paid
by a regulated investment company; or

(3) Any amount paid or treated as
paid during a year by a regulated
investment company, provided that the
payor reasonably estimates, as provided
in paragraph (c)(2) of this section, that
95 percent or more of all dividends
paid or treated as paid during the year
are exempt-interest dividends. 

(c) Amount subject to backup with-
holding—(1) In general. The amount of
a dividend subject to withholding under
section 3406 is the amount subject to
reporting under section 6042, including
any dividend that is reinvested pursuant
to a plan under which a shareholder
may elect to receive stock as a
dividend instead of property. Except as
otherwise provided in this paragraph
(c), withholding applies to the entire
amount of the distribution. 

(2) Reasonable estimate of amount
of dividend subject to backup withhold-
ing. Pursuant to section 6042(b)(3) and
§1.6042–3(c) of this chapter, if the
payor is unable to determine the
portion of a distribution that is a
dividend, the entire amount of the
distribution must be treated as a
dividend for information reporting un-
der section 6042. Hence, withholding
applies to the entire amount of the
distribution. If a payor is able reason-
ably to estimate under section 6042 and
§1.6042–3(c) of this chapter the portion
of a distribution that is not a dividend,
however, the payor must not withhold
on that portion (which is not consid-
ered a dividend). A payor making a
payment, all or a portion of which may
not be a dividend, may use previous
experience to estimate the portion of a
distribution that is not a dividend. The
payor’s estimate is considered reason-
able if—

(i) The estimate does not exceed the
proportion of the distributions made by
the payor during the most recent
calendar year for which a Form 1099
was required to be filed that was not
reported by the payor as a dividend;
and 

(ii) The payor has no reasonable
basis to expect that the proportion of
the distribution that is not a dividend

will be substantially different for the
current year. 

(3) Reinvested dividends. In the case
of a dividend paid pursuant to a
dividend reinvestment plan, withhold-
ing under section 3406 applies, pur-
suant to §31.3406(a)–4(a), at the time
and to the amount made available to
the shareholder or credited to the
shareholder’s account. At the discretion
of the payor, withholding under section
3406 need not be applied to any excess
of the fair market value of the shares
of stock received by the shareholder or
credited to the shareholder’s account
over the purchase price of the shares
(including shares acquired by the share-
holder at a discount in connection with
the dividend distribution) or to any fee
that is paid by the payor in the nature
of a broker’s fee for purchase of the
stock or service charge for maintenance
of the shareholder’s account. The payor
must, however, treat any excess
amounts and fees on a consistent basis
for each calendar year. 

§31.3406(b)(2)–5 Reportable
patronage dividend payment.

(a) Patronage dividends subject to
backup withholding. A payment of a
kind, and to a payee, that is required to
be reported under section 6044 (relat-
ing to returns regarding patronage
dividends) is a reportable payment for
purposes of section 3406. See
§31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406.

(b) Amount subject to backup
withholding—(1) Failure to provide
taxpayer identification number or noti-
fication of incorrect taxpayer identi-
fication number. For purposes of sec-
tions 3406(a)(1)(A) and (B), the
amount of a payment described in
paragraph (a) of this section that is
subject to withholding under section
3406 is the amount subject to reporting
under section 6044, but only to the
extent the payment is made in money.
For purposes of this paragraph (b),
money includes cash or a qualified
check (as def ined in sec t ion
1388(c)(4)).

(2) Notified payee underreporting or
payee certification failure. For pur-
poses of sections 3406(a)(1)(C) and
(D), the amount of a payment described
in paragraph (a) of this section that is
subject to withholding under section
3406 is the amount subject to withhold-

ing under paragraph (b)(1) of this
section, but only if 50 percent or more
of that reportable amount is paid in
money. Thus, a payor is required to
withhold according to this paragraph
(b)(2) on a payment if—

(i) There has been a notified payee
underreporting described in section
3406(a)(1)(C) and §31.3406(c)–1 or
there has been a payee certification
f a i l u r e d e s c r i b e d i n s e c t i o n
3406(a)(1)(D) and §31.3406(d)–2; 

(ii) The payor makes a reportable
payment subject to reporting under
section 6044 to the payee; and

(iii) Fifty percent or more of the
payment is in cash or by qualified
check.

§31.3406(b)(3)–1 Reportable payments
of rents, commissions, nonemployee
compensation, etc. 

(a) Section 6041 and 6041A(a) pay-
ments subject to backup withholding. A
payment of a kind, and to a payee, that
is required to be reported under section
6041 (relating to information reporting
of rents, commissions, nonemployee
compensation, etc.) or a payment that
is required to be reported under section
6041A(a) (relating to information re-
porting of payments to nonemployees
for services) is a reportable payment
for purposes of section 3406. See
paragraph (b) of this section for an
exception concerning payments ag-
gregating less than $600. See
§31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406. 

(b) Amount subject to backup with-
holding—(1) In general. The amount of
a payment described in paragraph (a)
of this section subject to withholding
under section 3406 is the amount
subject to reporting under section 6041
or section 6041A(a).

(2) Net commissions. Withholding
under section 3406 does not apply to
net commissions paid to unincorporated
special agents with respect to insurance
policies that are subject to reporting
under section 6041, provided that no
cash is actually paid by the payor to
the special agent. 

(3) Payments aggregating $600 or
more for the calendar year—(i) In
general. A payment is a reportable
payment under paragraph (a) of this
section only if the aggregate amount of
the current payment and all previous
payments to the payee during the
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calendar year aggregate $600 or more.
The amount subject to withholding is
the entire amount of the payment that
causes the total amount paid to the
payee to equal $600 or more and the
amount of any subsequent payments
made to the payee during the calendar
year. This paragraph (b)(3)(i) does not
apply to gambling winnings (as
provided in §31.3406(g)–2(e)(1)). 

(ii) Exceptions—(A) The $600 ag-
gregation rule. The $600 aggregation
rule of paragraph (b)(3)(i) of this
section does not apply if the payor was
required to make an information return
under section 6041 or 6041A(a) for the
preceding calendar year with respect to
payments to the payee, or the payor
was required to withhold under section
3406 during the preceding calendar
year with respect to payments to the
payee that were reportable under sec-
tion 6041 or 6041A(a). 

(B) Determination of whether pay-
ments aggregate $600 or more. In
determining whether payments to a
payee aggregate $600 or more during a
calendar year for purposes of withhold-
ing under section 3406, the payor must
aggregate only payments of the same
kind made to the same payee. For this
purpose, payments are of the same kind
if they are of the same type, regardless
of whether they are reportable under
the same section. However, a payor
with different paying departments mak-
ing reportable payments of the same
kind is not required to aggregate
payments made by all those depart-
ments unless it is the payor’s custom-
ary method to aggregate those pay-
ments. A payor may, in its discretion,
aggregate— 

(1) Payments not of the same kind
to the same payee, reportable under
either section 6041 or 6041A(a); and

(2) Payments reportable under sec-
tion 6041 with payments reportable
under section 6041A(a). 

§31.3406(b)(3)–2 Reportable barter
exchanges and gross proceeds of
sales of securities or commodities by
brokers.

(a) Transactions subject to backup
withholding. A payment of a kind, and
to a payee, that any broker (as defined
in section 6045(c) and §1.6045–1(a)(1)
of this chapter) or any barter exchange
(as defined in section 6045(c) and
§1.6045–1(a)(4) of this chapter) is
required to report under section 6045 is

a reportable payment for purposes of
section 3406. See §31.6051–4 for the
requirement to furnish a statement to
the payee if tax is withheld under
section 3406.

(b) Amount subject to backup with-
holding—(1) In general. The amount
subject to withholding under section
3406 is the amount subject to reporting
under section 6045. The amount subject
to withholding with respect to broker
reporting is the amount of gross
proceeds (as determined under
§1.6045–1(d)(5) of this chapter). The
amount subject to withholding with
respect to barter exchanges is the
amount received by any member or
client (as determined under §1.6045–
1(f)(4) of this chapter). 

(2) Forward contracts, including
foreign currency contracts, and regu-
lated futures contracts—(i) In general.
If a customer is subject to withholding
under section 3406 with respect to a
forward contract (subject to information
reporting under §1.6045–1(c)(5) of this
chapter), including a foreign currency
contract (as defined in section
1256(g)(2)), or a regulated futures
contract (as defined in section
1256(g)(1)), or with respect to an
account through which those contracts
are disposed of or acquired, the broker
must withhold on both of the following
amounts:

(A) All cash or property withdrawn
from the account by the customer
during the relevant year; and 

(B) The amount of cash in the
account available for withdrawal by the
customer at the relevant year-end (in-
cluding both gross proceeds and varia-
tion margin).

(ii) Rules concerning withdrawals. A
withdrawal includes the use of money
(including both gross proceeds and
variation margin) or property in the
account to purchase any property other
than property acquired in connection
with the closing of a contract. For this
purpose, the acceptance of a warehouse
receipt or other taking of delivery to
close a contract is in connection with
the closing of a contract only if the
property acquired is disposed of by the
close of the seventh trading day follow-
ing the trading day that the customer
takes delivery under the contract. In
addition, making delivery to close a
contract is in connection with the
closing of a contract only if the broker
is able to determine that the property
used to close the contract was acquired

no earlier than the seventh trading day
prior to the trading day on which
delivery is made. Withdrawals do not
include repayments of debt incurred in
connection with making or taking
delivery that meets the requirements of
this paragraph (b)(2). Withdrawals also
do not include payments of commis-
sions, fees, transfers of cash from the
account to another futures account that
is subject to this paragraph (b)(2) or
cash withdrawals traceable to disposi-
tions of property other than futures (not
including profit on the contract sepa-
rately reportable under §1.6045–
1(c)(5)(i)(b) of this chapter).

(iii) Special rule for forward con-
tracts, including foreign currency con-
tracts, and regulated futures contracts.
The determination of whether the
customer is subject to withholding
under section 3406 with respect to an
account containing forward contracts,
including foreign currency contracts, or
regulated futures contracts must be
made at the time of the cash or
property withdrawals or the relevant
year-end, whichever is applicable. 

(3) Security sales made through a
margin account. The amount described
in paragraph (a) of this section that is
subject to withholding under section
3406 in the case of a security sale
made through a margin account (as
defined in 12 CFR part 220 (Regulation
T)) is the gross proceeds (as defined in
§1.6045–1(d)(5) of this chapter) of the
sale. The amount required to be with-
held with respect to the sale, however,
is limited to the amount of cash
available for withdrawal by the
customer immediately after the settle-
ment of the sale. For this purpose, the
amount available for withdrawal by the
customer does not include amounts
required to satisfy margin maintenance
under Regulation T, rules and regula-
tions of the National Association of
Securities Dealers and national se-
curities exchanges, and generally appli-
cable self-imposed rules of the margin
account carrier. 

(4) Security short sales—(i) Amount
subject to backup withholding. The
amount subject to withholding under
section 3406 with respect to a short
sale of securities is the gross proceeds
(as defined in §1.6045–1(d)(5) of this
chapter) of the short sale. At the option
of the broker, however, the amount
subject to withholding may be the gain
upon the closing of the short sale (if
any); consequently, the obligation to
withhold under section 3406 would be
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deferred until the closing transaction. A
broker may use this alternative method
of determining the amount subject to
withholding under section 3406 with
respect to a short sale only if at the
time the short sale is initiated, the
broker expects that the amount of gain
realized upon the closing of the short
sale will be determinable from the
broker’s records. If, due to events
unforeseen at the time the short sale
was initiated, the broker is unable to
determine the basis of the property
used to close the short sale, the
property must be assumed for this
purpose to have a basis of zero. 

(ii) Time of backup withholding. The
determination of whether a short seller
is subject to withholding under section
3406 must be made on the date of the
initiation or closing, as the case may
be, or on the date that the initiation or
closing, as the case may be, is entered
on the broker’s books and records.

(5) Fractional shares. A broker is
not required to withhold under section
3406 with respect to a sale of a
fractional share of stock resulting in
less than $20 of gross proceeds (as
described in §5f.6045–1(c)(3)(ix) of
this chapter).

§31.3406(b)(3)–3 Reportable payments
by certain fishing boat operators. 

(a) Payments subject to backup with-
holding. A payment of a kind, and to a
payee, that is required to be reported
under section 6050A (relating to infor-
mation reporting by certain fishing boat
operators) is a reportable payment for
purposes of section 3406. See
§31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406. 

(b) Amount subject to backup with-
holding. The amount described in para-
graph (a) of this section subject to
withholding under section 3406 is the
amount subject to reporting under
section 6050A, but only to the extent
the amount is paid in money and
represents a share of the proceeds of
the catch. 

§31.3406(b)(3)–4 Reportable payments
of royalties. 

(a) Royalty payments subject to
backup withholding. A payment of a
kind, and to a payee, that is required to
be reported under section 6050N (relat-
ing to information reporting of pay-

ments of royalties) is a reportable
payment for purposes of section 3406.
See §31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406. 

(b) Amount subject to backup with-
holding. In general, the amount de-
scribed in paragraph (a) of this section
that is subject to withholding under
section 3406 is the amount subject to
reporting under section 6050N. How-
ever, if the reportable payment is for an
oil or gas interest, the amount subject
to withholding is the net amount the
payee receives (i.e., the gross proceeds
less production-related taxes such as
state severance taxes). 

§31.3406(b)(4)–1 Exemption for
certain minimal payments. 

(a) In general. A payor of reportable
interest or dividends (as described in
section 3406(b)(2)) or of royalties (as
described in section 3406(b)(3)(E))
may elect not to withhold from a
payment that does not exceed $10 and
that on an annualized basis does not
exceed $10 (see paragraph (c) of this
section). A broker or barter exchange
may elect not to withhold on gross
proceeds of $10 or less without regard
to the annualization requirement. See
§31.6051–4 for the requirement to
furnish a statement to the payee if tax
is withheld under section 3406. 

(b) Manner of making the election.
The election not to withhold from
payments that do not exceed $10 can
be made only for payments described
in paragraph (a) of this section. The
election may be made on a payment-
by-payment basis. 

(c) How to annualize—(1) In gen-
eral. To annualize a reportable interest
payment, dividend payment, or royalty
payment, a payor must calculate what
the amount of the payment would be if
it were paid for a 1-year period
(instead of the period for which it
actually is paid). The annualized
amount is determined by dividing the
amount of the payment by the number
of days in the period for which it is
being paid and then multiplying that
result by the number of days in the
year. If the annualized amount is $10
or less, the payor may elect not to
withhold on that payment regardless of
whether more than $10 may be or has
been paid to the payee in other re-
portable payments during the calendar
year. Conversely, if the annualized

amount is more than $10, withholding
applies even if $10 or less is actually
paid to the payee during the calendar
year. For purposes of computing the
annualized amount, the payor may as-
sume that February always consists of
28 days and that the year always
consists of 360 days. For amounts that
are deposited with a payor in a new
account or certificate between the dates
on which the payor customarily pays or
credits interest, the payor may assume
that the period for which the interest is
paid is the payor’s customary period
for paying or crediting interest. 

(2) Special aggregation rule for re-
portable interest and dividends. If a
payor maintains records that reflect
multiple holdings of one payee and the
payor makes an aggregate payment of
reportable interest or dividends (as
defined in section 3406(b)(2)) with
respect to those multiple holdings (such
as a dividend check that reflects
payment on all stock owned by the
payee), the payor must annualize the
aggregate payment.

(d) Exception for window transac-
tions and original issue discount. A
payor is not required to annualize
payments made in window transactions
(as defined in §31.3406(b)(2)–3(b)) or
payments of original issue discount.
With respect to a window transaction,
however, the payor is required to
aggregate all payments made in the
same transaction (e.g., payments made
with respect to coupons or obligations
presented for payment at the same time
as described in §1.6049–4(e)(4) of this
chapter). 

§31.3406(c)–1 Notified payee
underreporting of reportable interest
or dividend payments.

(a) Overview. Withholding under
section 3406(a)(1)(C) applies to any re-
portable interest or dividend payment
(as defined in section 3406(b)(2)) made
with respect to an account of a payee if
the Internal Revenue Service or a
broker notifies a payor under paragraph
(c)(1) or (2) of this section that the
payee is subject to withholding due to
notified payee underreporting (as de-
fined in paragraph (b)(1) of this sec-
tion), and the payor is required under
paragraph (c)(3) of this section to
identify that account. After receiving
the notice and identifying accounts, the
payor must notify the payee, in accord-
ance with paragraph (d) of this section,
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that withholding due to notified payee
underreporting has started. Paragraph
(e) of this section describes the period
for which withholding due to notified
payee underreporting is required. Para-
graph (f) of this section provides rules
concerning notices that the Internal
Revenue Service will send to a payee
before notifying a payor that the payee
is subject to withholding due to noti-
fied payee underreporting. Paragraph
(g) of this section provides rules that a
payee can use to prevent withholding
due to notified payee underreporting
from starting or to stop it once it has
started. Paragraph (h) of this section
provides special rules for joint accounts
of payees who have filed a joint return.
See section 6682 for the penalties that
may apply to a payee subject to with-
holding under section 3406(a)(1)(C).

(b) Definitions—(1) Notified payee
underreporting. Notified payee under-
reporting means that the Internal Reve-
nue Service has—

(i) Determined that there was a
payee underreporting (as defined in
paragraph (b)(2) of this section); 

(ii) Mailed at least four notices
under paragraph (f)(1) of this section to
the payee (over a period of at least 120
days) with respect to the underreport-
ing; and

(iii) Assessed any deficiency attribu-
table to the underreporting in the case
of any payee who has filed a return.

(2) Payee underreporting—(i) In
general. Payee underreporting means
that the Internal Revenue Service has
determined, for a taxable year, that— 

(A) A payee failed to include in the
payee’s return of tax under chapter 1 of
the Internal Revenue Code for that year
any portion of a reportable interest or
dividend payment required to be shown
on that tax return; or 

(B) A payee may be required to file
a return for that year and to include a
reportable interest or dividend payment
in the return, but failed to file the
return. 

(ii) Payments included in making
payee underreporting determination.
The determination of whether there is
payee underreporting is made by treat-
ing as reportable interest or dividend
payments, all payments of dividends
reported under section 6042, all pa-
tronage dividends reported under sec-
tion 6044, and all interest and original
issue discount reported under section
6049, regardless of whether withhold-
ing due to notified payee underreport-
ing applies to those payments.

(c) Notice to payors regarding back-
up withholding due to notified payee
underreporting—(1) In general. If the
Internal Revenue Service or a broker
notifies a payor that a payee is subject
to withholding due to notified payee
underreporting, the payor must—

(i) Identify any accounts of the
payee under the rules of paragraph
(c)(3) of this section; and

(ii) Notify the payee and withhold
under section 3406 on reportable inter-
est or dividend payments made with
respect to any identified account under
the rules of paragraphs (d) and (e) of
this section.

(2) Additional requirements for
payors that are also brokers—(i) In
general. A broker must notify the
payor of a readily tradable instrument
that the payee of the instrument is
subject to withholding due to notified
payee underreporting if—

(A) The broker (in its capacity as a
payor) receives a notice from the
Internal Revenue Service under para-
graph (c)(1) of this section that a payee
is subject to withholding due to noti-
fied payee underreporting and the
broker is required to identify an ac-
count of the payee under paragraph
(c)(3) of this section; 

(B) The payee subsequently acquires
the instrument from the broker through
the same account; and 

(C) The acquisition of the instrument
occurs after the close of the 30th
business day after the date that the
broker receives the notice (or on any
earlier date that the broker may begin
applying this paragraph (c)(2) after
receipt of the notice described in
paragraph (c)(1) of this section).

(ii) Transfer out of street name. For
purposes of this paragraph (c)(2), an
acquisition includes a transfer of an
instrument out of street name into the
name of the registered owner (i.e., the
payee).

(iii) Method of providing notice. A
broker must provide the notice required
under this paragraph (c)(2) to the payor
of the instrument with the transfer
instructions for the acquisition. See
§31.3406(d)–4(a)(2). 

(iv) Termination of obligation to
provide information. The obligation of
a broker to provide notice to payors
under this paragraph (c)(2) terminates
simultaneously with the termination of
the broker’s obligation to withhold (in
its capacity as payor) due to notified

payee underreporting on reportable in-
terest or dividends made with respect
to the account.

(3) Payor identification of accounts
of the payee subject to backup with-
holding due to notified payee under-
reporting—(i) In general—(A) Notice
from the Internal Revenue Service. If a
payor receives a notice from the
Internal Revenue Service under para-
graph (c)(1) of this section, the payor
must identify, exercising reasonable
care, all accounts using the same
taxpayer identification number for in-
formation reporting purposes as the one
provided in the notice. The notice may
provide, however, that the payor need
only identify the account or accounts
corresponding to any account number
or designation and related taxpayer
identification number used for informa-
tion reporting purposes as that listed on
the notice.

(B) Notice from a broker. If a payor
receives a notice from a broker under
paragraphs (c)(1) and (2) of this
section, the payor is not required to
identify any account other than the
account identified in the notice.

(ii) Exercise of reasonable care. If
an account identified pursuant to para-
graph (c)(3)(i)(A) of this section con-
tains a customer identifier that can be
used to retrieve systemically any other
accounts that use the same taxpayer
identification number for information
reporting purposes, the payor must
identify all accounts that can be so
retrieved. Otherwise, a payor is consid-
ered to exercise reasonable care in
identifying accounts subject to with-
holding under section 3406(a)(1)(C) if
the payor searches any computer or
other recordkeeping system for the
region, division, or branch that serves
the geographic area in which the
payee’s mailing address is located and
that was established (or is maintained)
to reflect reportable interest or dividend
payments.

(iii) Newly opened accounts. (A) In
general, a new account is not subject to
withholding under section 3406(a)(1)-
(C) if the payee provides to the payor a
Form W–9 (or other acceptable sub-
stitute) on which the payor may reason-
ably rely (within the meaning of
§31.3406(h)–3(e)(2) without regard to
§31.3406(h)–3(e)(2)(v)), unless the
payor has actual knowledge (within the
meaning of paragraph (c)(3)(iii)(B) of
this section) that the statements made
on the form are not true.
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(B) For purposes of paragraph
(c)(3)(iii)(A) of this section, a payor is
considered to have actual knowledge
that a payee’s statement that the payee
is not subject to withholding under
section 3406(a)(1)(C) is not true if—

(1) The employee or individual
agent of the payor who receives the
payee’s certification knows that the
statement is not true;

(2) In conducting the investigation,
if any, required by paragraph (c)(3)-
(iii)(C) of this section, the payor
identifies any other accounts of the
payee that are already subject to
w i t h h o l d i n g u n d e r s e c t i o n
3406(a)(1)(C); or

(3) In the course of processing the
certification or in administering an
account to which a certification relates,
the payor discovers that the payor was
previously notified by the Internal
Revenue Service that the payee is
subject to withholding under section
3406(a)(1)(C) and no notice was re-
ceived to stop withholding pursuant to
section 3406(c)(3) prior to the time of
the discovery.

(C) Except as provided in this para-
graph (c)(3)(iii)(C), a payor is not
required to investigate whether the
statements made on the Form W–9 de-
scribed in paragraph (c)(3)(iii)(A) of
this section are true. If, however, in
opening a new account, the payor relies
on the same Form W–9 (or appropriate
substitute) that it relied on previously
in opening another account, the payor
must investigate whether any such
existing account is subject to withhold-
ing under section 3406(a)(1)(C). Sim-
ilarly, if the payor utilizes a universal
account system described in the first
sentence of paragraph (c)(3)(ii) of this
section, and in opening a new account
the payor searches its records to
determine whether the new account
should be identified under an existing
identifier (because the payee has exist-
ing accounts with the payor), the payor
must investigate whether any existing
accounts identified with the same iden-
tifier are subject to withholding under
section 3406(a)(1)(C). 

(d) Notice from payors of backup
withholding due to notified payee
underreporting—(1) In general. If a
payor receives notice from the Internal
Revenue Service or a broker under
paragraph (c)(1) of this section and is
required to identify an account under
paragraph (c)(3) of this section as an
account of the payee, the payor must

notify the payee in accordance with
paragraph (d)(2) of this section that
withholding due to notified payee
underreporting has started.

(2) Procedures. The payor must
send the notice required by paragraph
(d)(1) of this section to the payee no
later than 15 days after the date that
the payor makes the first payment
subject to withholding due to notified
payee underreporting. The payor must
send the notice by first-class mail to
the payee at the payee’s last known
address. The notice to the payee
required by paragraph (d)(1) of this
section must state— 

(i) That the Internal Revenue Service
has given notice that the payee has
underreported reportable interest or
dividends;

(ii) That, as a result of the under-
reporting, the payor is required under
section 3406(a)(1)(C) of the Internal
Revenue Code to withhold 31 percent
of reportable interest or dividend pay-
ments made to the payee; 

(iii) The date that the payor started
(or plans to start) withholding due to
notified payee underreporting under
section 3406(a)(1)(C); 

(iv) The account number or numbers
that are subject to withholding due to
notified payee underreporting; 

(v) That the payee must obtain a
determination from the Internal Reve-
nue Service in order to stop the
withholding due to notified payee
underreporting; and 

(vi) That while the payee is subject
to withholding due to notified payee
underreporting, the payee may not
certify to a payor making reportable
interest or dividend payments (or to a
broker acquiring a readily tradable
instrument for the payee) that the payee
is not subject to withholding due to
notified underreporting.

(e) Period during which backup
withholding is required— (1) In gen-
eral. If a payor receives notice from
the Internal Revenue Service or a
broker under paragraph (c)(1) of this
section, the payor must impose with-
holding under section 3406(a)(1)(C) on
all reportable interest or dividend pay-
ments with respect to any account of
the payee required to be identified
under paragraph (c)(3) of this section
made after the close of the 30th
business day after the day on which the
payor receives that notice and before
the stop date (as described in paragraph
(e)(2) of this section). A payor may

choose to start withholding under this
paragraph (e)(1) at any time during the
30-business-day period described in the
preceding sentence. 

(2) Stop withholding—(i) When no
underreporting exists or undue hard-
ship exists—(A) Stop date. In the case
of a determination under paragraph
(g)(3)(i) or (iii) of this section that no
underreporting exists or that an undue
hardship exists, the stop date is the day
that is 30 days after the earlier of— 

(1) The date on which the payor
receives written notification from the
Internal Revenue Service under para-
graph (g) of this section that withhold-
ing is to stop; or 

(2) The date on which the payor
receives a copy of the written certifica-
tion provided to the payee by the
Internal Revenue Service under para-
graph (g) of this section that withhold-
ing is to stop. 

(B) Acceleration of stop date. A
payor may choose to stop withholding
at any time during the 30-day period
described in paragraph (e)(2)(i)(A) of
this section. 

(ii) When underreporting is cor-
rected or bona fide dispute exists. In
the case of a determination under
paragraph (g)(3)(ii) or (iv) of this
section that the underreporting has been
corrected or that a bona fide dispute
exists, the stop date occurs on the first
day of January (immediately following
a period of at least twelve months
ending on October 15 of any calendar
year in which the determination has
been made) or if later, the stop date
determined under paragraph (e)(2)(i) of
this section. 

(3) Dormant accounts. The require-
ment that a payor withhold under this
paragraph (e) on reportable interest or
dividend payments made with respect
to an account terminates no later than
the close of the third calendar year
ending after the later of—

(i) The date that the most recent re-
portable interest or dividend payment
was made with respect to that account;
or

(ii) The date that the payor received
notice under paragraph (c)(1) of this
section. 

(f) Notice to payees from the Inter-
nal Revenue Service—(1) Notice
period. After the Internal Revenue
Service determines under paragraph
(b)(2) of this section that payee under-
reporting exists, the Internal Revenue
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Service will mail to the payee at least
four notices over a period of at least
120 days (the notice period) before
payors will be notified under paragraph
(c)(1) of this section that the payee is
subject to withholding due to notified
payee underreporting. The notices may
be accompanied by, or incorporated in,
other notices provided to the payee by
the Internal Revenue Service. 

(2) Payee subject to backup with-
holding. After the Internal Revenue
Service provides the notices described
in paragraph (f)(1) of this section, the
Internal Revenue Service will send
notices to payors under paragraph
(c)(1) of this section unless— 

(i) A payee obtains a determination
under paragraph (g) of this section; or 

(ii) In the case of a payee who has
filed a tax return, the Internal Revenue
Service has not assessed the deficiency
attributable to the underreporting. 

(3) Disclosure of names of payors
and brokers. Pursuant to section
3406(c)(5) the Internal Revenue Serv-
ice may require a payee subject to
withholding due to notified payee
underreporting to disclose the names of
all the payee’s payors of reportable
interest or dividend payments and the
names of all of the brokers with whom
the payee has accounts which may
involve reportable interest or dividend
payments. To the extent required in the
request from the Internal Revenue
Service, the payee must also provide
the payee’s account numbers and other
information necessary to identify the
payee’s accounts.

(4) Backup withholding certification.
After a payee receives a final notice
from the Internal Revenue Service
under paragraph (f)(1) of this section,
the payee is not permitted to certify to
any payor or broker, under penalties of
perjury, that the payee is not subject to
withholding under section 3406(a)(1)-
(C), until the payee receives the cer-
tification from the Internal Revenue
Service under paragraph (g) of this
section advising the payee that the
payee is no longer subject to withhold-
ing under section 3406(a)(1)(C). A
final notice will contain the information
described in this paragraph (f)(4). See
sections 6682 and 7205(b) for civil and
criminal penalties for making a false
certification. 

(g) Determination by the Internal
Revenue Service that backup withhold-
ing should not start or should be
stopped—(1) In general. A payee may

prevent withholding due to notified
payee underreporting from starting, or
stop the withholding once it has
started, by requesting and receiving a
determination from the Internal Reve-
nue Service under one or more of the
provisions of paragraph (g)(3) of this
section. Following its review of a
request for a determination under para-
graph (g)(3) of this section, the Internal
Revenue Service will either make the
determination or provide the payee
with a written report informing the
payee that the request for determination
is being denied and the reasons for the
denial. If a determination is made
during the notice period (as defined in
paragraph (f)(1) of this section), the
payee is not subject to withholding due
to notified payee underreporting with
respect to any taxable year for which a
determination was made. If a deter-
mination is made after the notice
period, the Internal Revenue Service
will, at the time prescribed in para-
graph (g)(2) of this section, provide
written certification to a payee that
withholding is to stop, and will notify
payors who were contacted pursuant to
paragraph (c)(1) of this section to stop
withholding. A broker who (in its
capacity as payor) under this paragraph
(g)(1) receives a notice from the
Internal Revenue Service or a copy of
the certification provided to a payee by
the Internal Revenue Service is not
required to provide a corresponding
notice to any payors whom the broker
has previously notified under paragraph
(c)(2) of this section.

(2) Date notice to stop backup with-
holding will be provided—(i) Under-
reporting corrected or bona fide dis-
pute. If the Internal Revenue Service
makes a determination under paragraph
(g)(3)(ii) or (iv) of this section during
the 12-month period ending on October
15 of any calendar year (as described
in paragraph (e)(2)(ii) of this section),
the Internal Revenue Service will pro-
vide the certification and the notices
described in paragraph (g)(1) of this
section no later than December 1 of
that calendar year. 

(ii) No underreporting or undue
hardship. If the Internal Revenue Serv-
ice makes a determination under para-
graph (g)(3)(i) or (iii) of this section,
the Internal Revenue Service will pro-
vide the notices described in paragraph
(g)(1) of this section no later than the
45th day after the day on which the
Internal Revenue Service makes its
determination.

(3) Grounds for determination. The
Internal Revenue Service will make a
determination that withholding due to
notified payee underreporting should
not start or should stop once it has
started if the payee— 

(i) Shows that there was no payee
underreporting (as provided in para-
graph (g)(4) of this section) for each
taxable year with respect to which the
Internal Revenue Service determined
under paragraph (b)(2) of this section
that there was payee underreporting; 

(ii) Corrects any payee underreport-
ing (as provided in paragraph (g)(5) of
this section) for each taxable year with
respect to which the Internal Revenue
Service determined under paragraph
(b)(2) of this section that there was
payee underreporting; 

(iii) Shows that withholding will
cause or is causing an undue hardship
(as defined in paragraph (g)(6) of this
section) and that it is unlikely that the
payee will underreport interest or divi-
dend payments again; or 

(iv) Shows that a bona fide dispute
exists regarding whether any under-
reporting has occurred (as provided in
paragraph (g)(7) of this section) for
each taxable year with respect to which
the Internal Revenue Service deter-
mined under paragraph (b)(2) of this
section that there was payee under-
reporting. 

(4) No underreporting. A payee may
show that no underreporting of report-
able interest or dividends payments
exists by presenting—

(i) Receipts or other satisfactory
documentation to the Internal Revenue
Service showing that all taxes relating
to the payments were reported; or 

(ii) Evidence showing that the payee
did not have to file a return for the
taxable year in question (e.g., because
the payee did not make enough in-
come) or that the underreporting deter-
mination was based upon a factual,
clerical, or other error.

(5) Correcting any payee under-
reporting—(i) Before issuance of a
statutory notice of deficiency. Before a
statutory notice of deficiency is issued
to a payee pursuant to section 6212, the
payee may correct underreporting— 

(A) By filing a return if one was not
previously filed and including the
unreported interest and dividends
thereon;

(B) By filing an amended return in
the event a return was filed and
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including the unreported interest and
dividends thereon; or 

(C) By consenting to the additional
assessment according to applicable
notices and forms sent to the payee by
the Internal Revenue Service with
respect to the underreporting, and
paying taxes, penalties, and interest due
with respect to any underreported inter-
est or dividend payments. 

(ii) After issuance of a statutory
notice of deficiency. After a statutory
notice of deficiency is issued to a
payee—

(A) The payee may correct under-
reporting at any time, by filing a return
if one was not previously filed and
paying the entire deficiency and any
other taxes including penalties and
interest attributable to any payee under-
reporting of interest or dividend pay-
ments; or

(B) The payee may correct under-
reporting after the mailing of the
statutory notice of deficiency but be-
fore the expiration of the 90-day or
150-day period described in section
6213(a) or, if a petition is filed with
the United States Tax Court, before the
decision of the Tax Court is final, by
making a remittance to the Internal
Revenue Service of the amounts de-
scribed in paragraph (g)(5)(ii)(A) of
this section. The payee must specifi-
cally designate in writing that the
remittance is a deposit in the nature of
a cash bond. 

(iii) Special rules. For purposes of
paragraph (g)(5)(ii) of this section, the
payee will not be deemed to have
corrected the payee underreporting un-
der paragraph (g)(5)(ii)(B) of this sec-
tion after the remittance is returned to
the payee in the manner described in
any applicable administrative proce-
dure. For further guidance on a deposit
in the nature of a cash bond, see
subparagraph 2 of section 4.01 of Rev.
Proc. 84–58 (1984–2 C.B. 501). (See
§601.601(d)(2) of this chapter.) Once
the remittance is returned to the payee,
the rules of this section will apply. If
the Internal Revenue Service previously
contacted payors of the payee to start
withholding with respect to the notified
payee underreporting, however, the In-
ternal Revenue Service will recontact
those payors to start withholding under
paragraph (c)(1) of this section with
respect to the payee underreporting
without regard to paragraph (f) of this
section. 

(6) Undue hardship—(i) In general.
A determination of undue hardship will

be based on the overall impact to the
payee of having reportable interest or
dividend payments withheld at a 31
percent rate under section 3406. In
addition, a determination of undue
hardship will be made only if the
Internal Revenue Service concludes
that it is unlikely that any payee
underreporting will occur again.

(ii) Factors. Factors that will be
considered in determining whether
withholding causes undue hardship in-
clude, but are not limited to, the
following— 

(A) Whether estimated tax pay-
ments, and other credits for current tax
liabilities, or amounts withheld on em-
ployee wages or pensions, in addition
to withholding under section 3406,
would cause significant overwith-
holding;

(B) The payee’s health, including
the payee’s ability to pay foreseeable
medical expenses; 

(C) The extent of the payee’s re-
liance on interest and dividend pay-
ments to meet necessary living ex-
penses and the existence, if any, of
other sources of income; 

(D) Whether other income of the
payee is limited or fixed (e.g., social
security, pension, and unearned
income);

(E) The payee’s ability to sell or
liquidate stocks, bonds, bank accounts,
trust accounts, or other assets, and the
consequences of doing so;

(F) Whether the payee reported and
timely paid the most recent year’s tax
liability, including interest and dividend
income; and 

(G) Whether the payee has filed a
bankruptcy petition with the United
States Bankruptcy Court. 

(7) Bona fide dispute. The Internal
Revenue Service may make a deter-
mination under this paragraph (g)(7) if
there is a dispute between the payee
and the Internal Revenue Service on a
question of fact or law that is material
to a determination under paragraph
(g)(3)(i) of this section and, based upon
all the facts and circumstances, the
Internal Revenue Service finds that the
dispute is asserted in good faith by the
payee and there is a reasonable basis
for the payee’s position.

(h) Payees filing a joint return—(1)
In general. For purposes of this sec-
tion, if payee underreporting is found
to exist with respect to a joint return,
then the provisions of this section

apply to both payees (i.e., the husband
and wife). As a result, both payees are
subject to withholding on accounts in
their individual names as well as
accounts in their joint names. Either or
both payees may satisfy the criteria for
a determination that no payee under-
reporting exists, that the underreporting
has been corrected, or that a bona fide
dispute exists (as provided in paragraph
(g)(3)(i), (ii), or (iv) of this section).
Both payees, however, must satisfy the
criteria for a determination that with-
holding will cause or is causing undue
hardship (as provided in paragraph
(g)(3)(iii) of this section).

(2) Exceptions—(i) Innocent spouse.
A spouse who files a joint return may
obtain a determination that withholding
should stop or not start with respect to
payments made to his or her individual
accounts, if the spouse shows that— 

(A) He or she did not underreport
income because he or she is a spouse
described in section 6013(e), i.e, inno-
cent spouse; or 

(B) There is a bona fide dispute
regarding whether he or she is an
innocent spouse and hence did not
underreport income. 

(ii) Divorced or legally separated
payee. A payee who, at the time of the
request for a determination under para-
graph (g) of this section, is divorced or
separated under state law may obtain a
determination that undue hardship ex-
ists (or would exist) under paragraph
(g)(3)(iii) of this section with respect to
reportable interest or dividend pay-
ments made to his or her individual
accounts if the divorced or legally
separated payee satisfies the criteria for
a determination under paragraph 
(g)(6) of this section. 

(i) Reserved.
(j) Penalties. For the application of

penalties related to this section, see
sections 6682 and 7205(b). 

§31.3406(d)–1 Manner required for
furnishing a taxpayer identification
number. 

(a) Requirement to backup withhold.
Withholding under section 3406(a)(1)-
(A) applies to a reportable payment (as
defined in section 3406(b)) if the payee
does not furnish the payee’s taxpayer
identification number to the payor in
the manner required by this section.
The period for which withholding is
required is described in §31.3406(e)–
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1(b). See §31.3406(d)–3(a) and (b) for
special rules when an account is
established directly with, or an instru-
ment is acquired directly from, the
payor by electronic transmission or by
mail, or an instrument is sold through a
broker by electronic transmission or by
mail. See §31.3406(d)–4 for special
rules applicable to readily tradable
instruments acquired through a broker.
See §31.3406(h)–3(e) for the rules on
when a payor may rely on a Form W–
9. See also §31.3406(g)–3 for rules
regarding a payee awaiting receipt of a
taxpayer identification number. See the
applicable information reporting sec-
tions and section 6109 and the regula-
tions thereunder to determine whose
taxpayer identification number should
be provided.

(b) Reportable interest or dividend
account—(1) Manner required for fur-
nishing a taxpayer identification num-
ber with respect to a pre–1984 account
or instrument. A payee must furnish
the payee’s taxpayer identification
number to the payor with respect to
any obligation, deposit, certificate,
share, membership, contract, invest-
ment, account, or other relationship or
instrument established or acquired on
or before December 31, 1983 (a pre–
1984 account) and with respect to
which the payor makes a reportable
interest or dividend payment (as de-
fined in section 3406(b)(2)). The man-
ner of determining whether an account
or an instrument is a pre–1984 account
is described in paragraph (b)(2) of this
section. The payee of a pre–1984
account may furnish the payee’s tax-
payer identification number to the
payor orally or in writing. The payee is
not required to certify under penalties
of perjury that the taxpayer identifica-
tion number is correct. 

(2) Determination of pre–1984 ac-
count or instrument—(i) In general. An
account that is in existence before
January 1, 1984, will be considered a
pre–1984 account, regardless of
whether additional deposits are made to
the account on or after January 1,
1984. An account established as an
expansion of a credit union prime
account in existence prior to January 1,
1984, constitutes a pre–1984 account.
If funds taken from one account in
existence prior to January 1, 1984, are
used to create a new account on or
after that date, however, the new
account does not constitute a pre–1984
account except as provided in the
preceding sentence. An instrument ac-

quired prior to January 1, 1984, is a
pre–1984 account. Regardless of when
an instrument was acquired, if it is
negotiated in a window transaction as
defined in §31.3406(b)(2)–3(b), it is
treated as an instrument acquired after
December 31, 1983. An obligation in
bearer form and subject to reporting
under section 6045, whenever acquired,
is not a pre–1984 account. Any instru-
ment, whenever acquired, that is held
in a brokerage account is considered a
pre–1984 account if the brokerage
account is not a post–1983 brokerage
account (as described in paragraph
(c)(1)(ii) of this section). If shares of a
corporation are held before January 1,
1984 (or considered held before that
date by operation of this paragraph
(b)(2)), and additional shares are ac-
quired by the holder, irrespective of
whether the shares are received by
reason of a stock dividend, investing
new cash, or otherwise, the new shares,
in the discretion of the payor, may be
considered a pre–1984 account. In the
case of a qualified employee trust that
distributes instruments in kind, any
instrument distributed from the trust is
considered a pre–1984 account with
respect to employees who were partici-
pants in the trust before 1984. Sim-
ilarly, when a payor offers participants
in a plan the opportunity to purchase
stock of the payor after a specified
time, using the money that the payee
invested during that period of time, the
stock so purchased after December 31,
1983, is considered a pre–1984 account
with respect to participants in the plan
who either owned shares or invested
money in the plan before January 1,
1984.

(ii) Account or instrument automat-
ically acquired on the maturity or
termination of an account. When an
account is opened, or an instrument is
acquired, automatically on the maturity
or termination of an account that was
in existence or an instrument that was
held before January 1, 1984 (or consid-
ered to have been in existence or held
before that date by operation of this
paragraph (b)(2)(ii)), without the par-
ticipation of the payee, the new account
or instrument, in the discretion of the
payor, may be considered a pre–1984
account. For purposes of the preceding
sentence, a payee is not considered to
have participated in the acquisition of
the new account or instrument solely
because the payee failed to exercise a
right to withdraw funds at the maturity
or termination of the old account or
instrument.

(iii) Insurance policies. In the case
of insurance policies in effect on
December 31, 1983, the election of a
dividend accumulation option pursuant
to which interest is paid (as defined in
§1.6049–5(a)(4) of this chapter), or the
creation of an account in which pro-
ceeds of a policy are held for the
policy beneficiary, may, in the payor’s
discretion, be treated as a pre–1984
account.

(iv) Acquisitions of accounts and in-
struments—(A) Pre–1984 or post–1983
status known. If a payor acquires
accounts or instruments of another
payor (including through a tax-free
reorganization under section 368), the
acquiring payor must treat the persons
specified in this paragraph (b)(2)(iv)(A)
as having the same requirement to
furnish a taxpayer identification num-
ber in the manner required under this
paragraph (b) to the acquiring payor for
information reporting, withholding, and
related tax provisions as existed with
respect to the payor whose accounts or
instruments were acquired. Persons
specified in this paragraph (b)(2)(iv)(A)
are persons who held accounts or
instruments in the other payor imme-
diately before the acquisition and who
receive an account or instrument in the
acquiring payor immediately after the
acquisition.

(B) Pre–1984 or post–1983 status
unknown. If the acquiring payor, as
described in paragraph (b)(2)(iv)(A) of
this section, is unable to identify from
the business records of the other payor
whether any or all of the accounts or
instruments of the persons specified in
paragraph (b)(2)(iv)(A) of this section
are pre–1984 (or post–1983) accounts
or instruments, then the acquiring
payor may treat these unidentified
accounts or instruments as pre–1984
accounts or instruments. 

(C) Cross reference. See §31.3406-
(g)–2(g) for the limited exception from
w i t h h o l d i n g u n d e r s e c t i o n
3406(a)(1)(A) on accounts or instru-
ments described in paragraphs (b)(2)-
(iv)(A) and (B) of this section for
which the payor does not have a
taxpayer identification number.

(3) Manner required for furnishing a
taxpayer identification number with
respect to an account or instrument
that is not a pre–1984 account. A
payee who receives reportable interest
or dividend payments (as defined in
section 3406(b)(2)) from a payor must
certify under penalties of perjury that
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the taxpayer identification number the
payee furnishes to the payor is the
payee’s correct taxpayer identification
number. The payee must make the
certification only with respect to an
account or instrument that is not a pre–
1984 account (as described in para-
graph (b)(2) of this section). See
§31.3406(h)–3 for a description of the
certificate on which the certification
must be made. See §31.3406(d)–2 for
the requirement that the payee must
certify under penalties of perjury that
the payee is not subject to withholding
due to notified payee underreporting.
See §31.3406(d)–3(a) with respect to
an account established directly with, or
an instrument acquired directly from,
the payor by electronic transmission or
by mail. See §31.3406(d)–4 for the
rules applicable to readily tradable
instruments acquired through a broker.

(4) Special rule with respect to the
acquisition of a readily tradable instru-
ment in a transaction between certain
parties acting without the assistance of
a broker. If a payee, at any time,
acquires a readily tradable instrument
without the assistance of a broker, and
no party to the acquisition is a broker
or an agent of the payor, the payee
must furnish the payee’s taxpayer
identification number to the payor prior
to the time reportable payments are
made on the instrument. The payee is
not required to certify under penalties
of perjury that the number is correct.
See §31.3406(d)–2 for the rule that a
payee is not subject to withholding due
to notified payee underreporting with
respect to a readily tradable instrument
acquired in the manner described in
this paragraph (b)(4). A broker is
considered to provide assistance in the
acquisition of an instrument if the
person effecting the acquisition would
be required to make an information
return under section 6045 if such
person were to sell the instrument. See
§31.3406(d)–4 for rules relating to an
acquisition of a readily tradable instru-
ment when a broker is involved.

(c) Brokerage account—(1) Manner
required for furnishing a taxpayer
identification number with respect to a
brokerage relationship that is not a
post–1983 brokerage account—(i) In
general. With respect to any instru-
ment, investment, or deposit made
through a brokerage account that is not
a post–1983 brokerage account, a payee
must furnish the payee’s taxpayer
identification number to the broker
either orally or in writing. The payee is

not required to certify under penalties
of perjury that the taxpayer identifica-
tion number is correct. See paragraph
(b)(2)(i) of this section for the rule that
any instrument, whenever acquired, that
is held in a brokerage account that is
not a post–1983 brokerage account, is
considered held in an account that is
not a post–1983 brokerage account. For
example, in 1983 a payee established
and acquired a readily tradable instru-
ment from a brokerage account; no
activity took place through that account
until the payee purchased a readily
tradable instrument in 1995. That read-
ily tradable instrument is not held in a
post–1983 brokerage account; there-
fore, the payee need not certify under
penalties of perjury that the payee’s
taxpayer identification number is
correct.

(ii) Definition of a brokerage ac-
count that is not a post–1983 bro-
kerage account. A brokerage account
that was established by a payee before
January 1, 1984, through which during
1983 the broker either bought or sold
securities for the payee or held se-
curities on behalf of the payee as a
nominee (i.e., in street name), is an
account that is not a post–1983 bro-
kerage account.

(2) Manner required for furnishing a
taxpayer identification number with
respect to a post–1983 brokerage
account—(i) In general. With respect
to a post–1983 brokerage account, the
payee must furnish the payee’s tax-
payer identification number to the
broker and certify under penalties of
perjury that the taxpayer identification
number furnished is correct, except as
provided in §31.3406(d)–3(b).

(ii) Definition of a post–1983 bro-
kerage account. A brokerage account
established after December 31, 1983
(or before January 1, 1984, through
which during 1983 the broker neither
bought nor sold securities nor held
securities on behalf of the payee as a
nominee (i.e., in street name)), is a
post–1983 brokerage account. 

(d) Rents, commissions, nonemployee
compensation, and certain fishing boat
operators, etc.—Manner required for
furnishing a taxpayer identification
number. For accounts, contracts, or
relationships subject to information
reporting under section 6041 (relating
to information reporting at source on
rents, royalties, salaries, etc.), section
6041A(a) (relating to information re-
porting of payments for nonemployee

services), section 6050A (relating to
information reporting by certain fishing
boat operators), or section 6050N (re-
lating to information reporting of pay-
ments of royalties), the payee must
furnish the payee’s taxpayer identifica-
tion number to the payor either orally
or in writing. Except as provided in
§31.3406(d)–5, the payee is not re-
quired to certify under penalties of
perjury that the taxpayer identification
number is correct regardless of when
the account, contract, or relationship is
established.

§31.3406(d)–2 Payee certification
failure.

(a) Requirement to backup withhold.
Withholding under section 3406(a)-
(1)(D) applies to a reportable interest
or dividend payment (as defined in
section 3406(b)(2)) if, and only if, the
payee fails to certify to the payor,
under penalties of perjury, that the
payee is not subject to withholding due
to notified payee underreporting under
section 3406(a)(1)(C). The period for
which withholding applies is described
in §31.3406(e)–1(e). See §31.3406(d)–
3(a) for special rules when an account
is established directly with, or an
instrument is acquired directly from,
the payor by electronic transmission or
by mail. See §31.3406(c)–1(c)(3)(iv)
for rules with respect to a payor’s
reliance on a payee certification for a
new account following notified payee
underreporting. See §31.3406(d)–4 for
special rules relating to the acquisition
of a readily tradable instrument through
a broker. The certificate on which the
certification should be made is de-
scribed in §31.3406(h)–3.

(b) Exceptions. Withholding under
section 3406(a)(1)(D) and paragraph (a)
of this section does not apply to
reportable interest or dividend pay-
ments (as defined in section 3406-
(b)(2)) made—

(1) With respect to a pre–1984 ac-
count (as defined in §31.3406(d)–
1(b)(1));

(2) In a window transaction (as
defined in §31.3406(b)(2)–3(b));

(3) With respect to a readily tradable
instrument described in §31.3406(d)–
1(b)(2)(iv) or §31.3406(d)–4(a)(3); or 

(4) During the period and with re-
spect to an account or readily tradable
instrument described in §31.3406(d)–3.
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§31.3406(d)–3 Special 30-day rules
for certain reportable payments. 

(a) Accounts or readily tradable in-
struments acquired directly from the
payor (including a broker who holds an
instrument in street name) by electronic
transmission or by mail. In the case of
an account established directly with, or
a readily tradable instrument acquired
directly from, the payor by means of
electronic transmission (i.e., telephone
or wire instruction) or by mail, the
payor may permit the payee to furnish
the certifications required in §31.3406-
(d)–1(b)(3) (relating to certification that
the payee’s taxpayer identification
number is correct) and §31.3406(d)–2
(relating to certification of notified
payee underreporting) within 30 days
after the establishment or acquisition
without subjecting the account to with-
holding during the 30 days. The
preceding sentence applies only if the
payee furnishes a taxpayer identifica-
tion number to the payor at the time of
the establishment or acquisition, and
the payee does not withdraw more than
69 percent of a reportable interest or
dividend payment before the certifica-
tions are received within the 30 days. If
the payee does not provide the required
certifications within 30 days of the
establishment or acquisition, the payor
must withhold 31 percent of any
reportable interest or dividend pay-
ments made to the account after its
acquisition. For purposes of this sec-
tion, an account or instrument is con-
sidered acquired directly from the
payor if the instrument was acquired by
the payee without the assistance of a
broker or the instrument was acquired
directly from a broker who holds the
instrument as nominee for the payee
(i.e., in street name) and who is con-
sidered a payor under §31.3406(a)–2.

(b) Sale of an instrument for a
customer by electronic transmission or
by mail. The special 30-day rules set
forth in paragraph (a) of this section
apply comparably with respect to cer-
tification of the taxpayer identification
number for the sale of an instrument
under section 6045 (as described in
§31.3406(b)(3)–2) through a post–1983
brokerage account (as described in
§31.3406(d)–1(c)(2)) for a customer by
electronic transmission or by mail.
However, these rules apply only if the
payee furnishes the payee’s taxpayer
identification number before the sale
occurs. For purposes of applying those
30-day rules under this paragraph (b), a

payee’s reinvestment of the gross pro-
ceeds of the sale into other instruments
constitutes a withdrawal.

(c) Application to foreign payees.
The rules of paragraphs (a) and (b) of
this section also apply to a payee from
whom the payor is required to obtain a
Form W–8 or a substitute of the form
or is to obtain other evidence of
foreign status (pursuant to the relevant
regulations issued under sections 6049
and 6045), provided the payee repre-
sents orally or otherwise, before or at
the time of the acquisition or sale of
the instrument or the establishment of
the account, that the payee is not a
United States citizen or resident. 

§31.3406(d)–4 Special rules for
readily tradable instruments acquired
through a broker.

(a) Readily tradable instruments ac-
quired through post–1983 brokerage
accounts with a broker who is not a
payor—(1) In general. If a readily
tradable instrument is acquired through
a post–1983 brokerage account (as
defined in §31.3406(d)–1(c)(2)) and the
broker is not the payor of the instru-
ment (as defined in §31.3406(a)–2(b)-
(3)), the broker must—

(i) Obtain once with respect to each
account the certifications described in
§31.3406(d)–2(a) and §31.3406(d)–
1(b)(3) and (c)(2) from the payee
(relating to certification regarding
payee underreporting and taxpayer
identification number, respectively);

(ii) Furnish the payee’s taxpayer
identification number to the payor; and

(iii) Notify the payor to impose
withholding if the payee fails to make
either of the required certifications to
the broker or if the broker has been
notified by the Internal Revenue Serv-
ice before the acquisition of the in-
strument that the payee is subject to
withholding due to notified payee
underreporting under section 3406(a)-
(1)(C) or that the payee is subject to
withholding because the payee’s tax-
payer identification number is incorrect
under section 3406(a)(1)(B) (as de-
scribed in §31.3406(d)–5).

(2) Additional requirements. The
broker must give the information re-
quired by paragraphs (a)(1)(ii) and (iii)
of this section to the payor with the
transfer instructions for the acquisition
(including account registration instruc-
tions transmitted by a broker in the
case of acquisitions of shares in a

mutual fund). A notice including the
information described in paragraph
(b)(1) of this section fulfills the
broker’s requirement to give notice to
the payor. Once the broker transmits
the transfer instructions containing the
information required by this section,
the broker has no further responsibility
to obtain a missing taxpayer identifica-
tion number or missing certification or
to provide additional notices to the
payee or payor with respect to the
acquisition of the instrument. Upon
receiving the notice from a broker, the
payor must impose withholding on the
account pursuant to §31.3406(a)–1. 
(3) Transactions entered into through

a brokerage account that is not a post–
1983 brokerage account. If a broker
acquires readily tradable instruments
for a payee through an account (with
the broker) that is not a post–1983
brokerage account (as defined in
§31.3406(d)–1(c)(1)), and the broker is
not the payor of the instruments, the
broker must furnish the payee’s tax-
payer identification number to the
payor. In addition, if the broker has
been notified by the Internal Revenue
Service that the payee is subject to
withholding under section 3406 either
because of an incorrect taxpayer identi-
fication number or due to notified
payee underreporting as described in
sections 3406(a)(1)(B) or (C), respec-
tively, the broker must notify the payor
of the instrument to impose withhold-
ing with respect to that payee and
transmit the information in the manner
described in this paragraph (a). After a
payor receives a notice from a broker
pursuant to section 3406(d)(2)(B) and
this paragraph (a), the payor must
impose withholding on any accounts of
the payee paying reportable interest or
dividends as defined in section 3406-
(b)(2) in accordance with §31.3406(a)–
1.

(4) Payor must notify payee—(i)
Failure to provide certifications. If a
payor is notified by a broker, as
required in paragraph (a)(1) of this
section, that a payee is subject to
withholding because the payee failed to
provide the certifications, as described
in §31.3406(d)–2(a) and §31.3406(d)–
1(b)(3) and (c)(2), and the payor has
not received the certifications from the
payee, then the payor must notify the
payee that withholding has started (or
will start) no later than 15 days after
the payor makes the first payment to
the payee that is subject to withholding
under section 3406. A notice that
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contains the information described in
paragraph (b)(2) of this section satisfies
the payor’s requirement to give notice
to the payee. If the broker notifies the
payor that the payee failed to make a
required certification and the payor has
received the certification from the
payee, the payor may disregard the
notice from the broker.

(ii) Notified payee underreporting
and incorrect taxpayer identification
number. The payor must notify the
payee under this section if the Internal
Revenue Service or a broker notifies
the payor to withhold either because of
an incorrect taxpayer identification
number under section 3406(a)(1)(B) (as
described in §31.3406(d)–5) or due to
notified payee underreporting under
section 3406(a)(1)(C) (as described in
§31.3406(c)–1). If a payor is notified
by the Internal Revenue Service or a
broker with respect to a readily trad-
able instrument, the payor may not
ignore the notice even if the payee
previously provided the payee’s tax-
payer identification number under
penalties of perjury to the payor and
even if the payee certified to the payor
that the payee is not subject to backup
withholding due to a notified payee
underreporting. See §31.3406(d)–
5(c)(1) and (2) and (f)(2) for notice
requirements under section 3406(a)-
(1)(B) due to an incorrect taxpayer
identification number. See §31.3406-
(c)–1(c)(2) for notice requirements un-
der section 3406(a)(1)(C) due to noti-
fied payee underreporting. 

(b) Notices—(1) Form of notice by
broker to payor. A broker who is
required under paragraphs (a)(1)(iii)
and (2) of this section to notify the
payor with respect to a readily tradable
instrument may notify the payor in
connection with the transfer instruc-
tions by means of magnetic media,
machine readable document, or any
other medium, provided that the notice
includes the following information—

(i) The payee’s name, address, and
taxpayer identification number (if
provided to the broker); and

(ii) A statement that the payee is
subject to withholding under section
3406(a)(1)(A), (B), (C), or (D) of the
Internal Revenue Code, whichever sec-
tion applies; and 

(iii) When applicable, a statement
that the broker was notified by the
Internal Revenue Service that the payee
is subject to withholding under sections
3406(a)(1)(B) or (C).

(2) Form of notice by payor to
payee. A payor who is required to
notify a payee that the payee is subject
to withholding must provide notice that
is substantially similar to the
following—

(i) For a notification concerning a
failure to provide a taxpayer identifica-
tion number in the required manner
under section 3406(a)(1)(A) or a failure
to make the following certification
described in section 3406(a)(1)(D):

Recently, you purchased (identify security
acquired). Because of the existence of one or
more of the following conditions, payments
of interest, dividends, and other reportable
amounts that are made to you will be subject
to withholding of tax at a 31 percent rate:
(specify the condition or conditions, de-
scribed below, that are applicable)

(1) You failed to provide a taxpayer
identification number, or failed to provide
this number under penalties of perjury, in
connection with the purchase of the acquired
security. (An individual’s taxpayer identifica-
tion number is his or her social security
number.)

(2) You failed to certify, under penalties of
perjury, that you are not subject to withhold-
ing due to notified payee underreporting as
required under section 3406(a)(1)(D) of the
Internal Revenue Code.

If condition (1) applies, you may stop
withholding by providing your taxpayer iden-
tification number on the enclosed Form W–9,
signing the form, and returning it to us. If
you do not have a taxpayer identification
number, but have applied (or will soon apply)
for one, you may so indicate on the Form W–
9. Withholding may apply during the 60-day
period you are waiting for your taxpayer
identification number. You must provide us
with your taxpayer identification number
promptly after you receive it in order to
avoid withholding after the end of the 60-day
period or to stop withholding if it has already
begun. Certain persons, described on the
enclosed Form W–9, are exempt from with-
holding. Follow the instructions on that form
if applicable to you. 

If condition (2) applies, you may stop
withholding by certifying on the enclosed
Form W–9 that you are not subject to
withholding due to notified payee under-
reporting, signing the form, and returning it
to us.

If more than one condition applies, you
must remove all applicable conditions to stop
withholding.

Please address any questions concerning
this notice to: [Insert payor identifying
information].

(Do not address questions to the broker
who purchased the securities for you.)

(ii) For the form of the notice
concerning imposition of withholding
due to an incorrect taxpayer identifica-
tion number, see §31.3406(d)–5(d)(2)
and (g)(2).

(iii) For the form of the notice
concerning the imposition of withhold-

ing due to notified payee underreport-
ing, see §31.3406(c)–1(d)(2).

(c) Payor’s reliance on information
from broker—(1) In general. A payor
of an instrument acquired by a payee
through a broker may rely on the in-
formation that the payor receives from
the broker pursuant to paragraphs (a)
and (b) of this section.

(2) Amount subject to backup with-
holding. The payor is required to
withhold under section 3406 depending
on the payor’s customary method of
making payment on an instrument or
instruments owned by a payee. If it is
the practice of a payor to combine in
one account all readily tradable instru-
ments of the same issue owned by a
payee and if only certain of those
instruments are subject to withholding,
the payor must withhold on the aggre-
gate payment made with respect to all
the instruments in the account. Other-
wise, the payor must withhold on the
payment made on the instrument or
instruments with respect to which the
payee is subject to withholding. 

§31.3406(e)–1 Period during which
backup withholding is required.

(a) In general. A payor must with-
hold under section 3406 at a rate of 31
percent on any reportable payment (as
defined in section 3406(b)) made to a
payee during the period described in
this section (irrespective of the number
of conditions for imposing withholding
under section 3406 that exist with
respect to the payee). A payor must
continue to withhold under section
3406 until no condition for imposing
backup withholding exists with respect
to the payee.

(b) Failure to furnish a taxpayer
identification number in the manner
required—(1) Start withholding. A
payor is required to withhold under
section 3406(a)(1)(A) at a rate of 31
percent on any reportable payment (as
defined in section 3406(b)) at the time
the payor pays the reportable payment
(as described in §31.3406(a)–4) to a
payee if—

(i) The payor has not received the
payee’s taxpayer identification number
in the manner required in §31.3406(d)–
1; or

(ii) The payor has received notice
from a broker (as required in §31.3406-
(d)–4(a)(1)(iii)) with respect to a read-
ily tradable instrument that the payee
did not furnish a taxpayer identification
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number to the broker in the manner re-
quired in §31.3406(d)–1 and the payor
has not received the taxpayer identi-
fication number from the payee in this
manner.

(2) Stop withholding. The payor
must stop withholding under section
3406(a)(1)(A) within 30 days after the
payor receives—

(i) The payee’s taxpayer identifica-
tion number in the manner required
under §31.3406(d)–1; or

(ii) A statement, in such form and
containing such information as is re-
quired under applicable regulations,
that the payee is not a United States
person.

(c) Notification of an incorrect tax-
payer identification number. See
§31.3406(d)–5(e) and (g)(3) for the
period for which withholding is re-
quired in the case of notification of an
incorrect taxpayer identification
number.

(d) Notified payee underreporting.
See §31.3406(c)–1(e) for the period for
which withholding is required in the
case of notified payee underreporting.

(e) Payee certification failure—(1)
Start withholding. A payor is required
to withhold under section 3406(a)-
(1)(D) at a rate of 31 percent on any
reportable interest or dividend payment
(as defined in section 3406(b)(2)) at the
time the payor pays such reportable
interest or dividend payment (as de-
scribed in §31.3406(a)–4) to a payee
if—

(i) The payor has not received from
the payee the certification required in
§31.3406(d)–2; or 

(ii) The payor has received notice
from a broker (as required in §31.3406-
(d)–4(a)(1)(iii)) with respect to a read-
ily tradable instrument that the payee
did not make the required certification
and the payor has not received the
required certification from the payee.

(2) Stop withholding. The payor
must stop withholding under section
3406(a)(1)(D) on any reportable inter-
est or dividend payment within 30 days
after the payor receives the certification
from the payee in the manner required
by §31.3406(d)–2.

(f) Rule for determining when the
payor receives a taxpayer identification
number or certificate from a payee. In
determining whether a payee has failed
to provide a taxpayer identification
number or any certification to a payor
(including a Form W–8 or substitute

form), a payor is required to process
the taxpayer identification number or
certification within 30 days after the
payor receives the taxpayer identifica-
tion number or certification from the
payee or in certain cases, from a
broker. Thus, the payor may take up to
30 days to treat the taxpayer identifica-
tion number or a certificate as having
been received.

§31.3406(f)–1 Confidentiality of
information. 

(a) Confidentiality and liability for
violation. Pursuant to section 3406(f)
no person may use any information ob-
tained under section 3406 for any
purpose except for the purpose of
complying with the requirements of
section 3406 or for purposes permitted
under section 6103 (subject to the
safeguards of section 6103). See sec-
tion 7431 for civil damages for violat-
ing the confidential use of the informa-
tion (subject to an exception for good
faith).

(b) Permissible use of information—
(1) In general. A payor or broker may
transmit information on a Form W–9,
Form W–8, or other acceptable form
relating to withholding to the depart-
ment, institution, or firm (or to any
employee therein) responsible for with-
holding or processing of taxpayer iden-
tification numbers, certifications de-
scribed in §31.3406(h)–3, or other
substitute forms. In addition, a broker
may notify the payor with respect to a
readily tradable instrument of the
requirement to withhold and the con-
dition or conditions for imposing with-
holding (as described in §31.3406(d)–
4) that exist with respect to the payee.
A payor or broker may, without violat-
ing the Internal Revenue Code, close
an account of, refuse to open an
account for, issue an instrument to, or
redeem an instrument for, a person
solely because the person fails to
furnish the person’s taxpayer identifica-
tion number or documentation of for-
eign status in the manner required in
§31.3406(d)–1 and §31.3406(g)–1, re-
spectively. A payor who closes an
account of a payee in the calendar year
in which the account was opened and
during which no taxpayer identification
number or evidence of foreign status
was provided for that account will be
presumed in the absence of evidence to
the contrary to have closed the account
without violating section 3406(f) even
though the payee is subject to backup

withholding under section 3406(a)-
(1)(A). A payor, except as provided in
§§31.3406(d)–3 and 31.3406(g)–3, may
not prohibit a payee who fails to
furnish the payee’s taxpayer identifica-
tion number in the manner required in
§31.3406(d)–1 from withdrawing any
funds in the account.

(2) Window transactions. In the case
of a window transaction (as defined in
§31.3406(b)(2)–3(b)), a payor may,
without violating the Internal Revenue
Code, refuse to redeem or may refuse
to make payment if the payee fails to
provide a taxpayer identification num-
ber regardless of when the obligation
was issued or acquired. 

(c) Specific restrictions on the use of
information. Except as provided in
paragraph (b) of this section, a payor or
broker is not permitted to—

(1) Close an account (or instrument)
of a payee solely because that payee
(or the account of a payee) is subject to
withholding under section 3406(a)(1)-
(A), (B), (C), or (D);

(2) Refuse to open an account or to
issue an instrument if the person fails
to certify, under penalties of perjury,
that the person is not subject to
withholding under section 3406(a)-
(1)(C) (relating to notified payee
underreporting);

(3) Use information obtained under
section 3406 (including a payee’s
failure or inability to certify that the
payee is not subject to withholding due
to notified payee underreporting or the
fact that the account is subject to
withholding), surcharge an account
(i.e., charge an account more than the
fee charged a similar account that was
not subject to withholding under sec-
tion 3406), or use that information to
determine whether to open or close an
account, whether to issue or redeem an
instrument, or whether to extend credit
to the payee.

§31.3406(g)–1 Exception for payments
to certain payees and certain other
payments.

(a) Exempt recipients—(1) In gen-
eral. A payor of any reportable pay-
ment (as defined in section 3406(b))
must not withhold under section 3406
if the payee is—

(i) An organization exempt from
taxation under section 501(a) or an
individual retirement account;

(ii) The United States or any wholly
owned agency or instrumentality
thereof;
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(iii) A state, the District of Colum-
bia, a possession of the United States,
any political subdivision of any of the
foregoing, or any wholly owned agency
or instrumentality of any one or more
of the foregoing;

(iv) A foreign government, a politi-
cal subdivision of a foreign govern-
ment, or any wholly owned agency or
instrumentality of any one or more of
the foregoing (as defined in regulations
under section 892); or

(v) An international organization or
any wholly owned agency or instru-
mentality thereof (as defined in section
7701(a)(18)).

(2) Nonexclusive list. Paragraph
(a)(1) of this section does not prescribe
an exclusive list of payees that are
exempt from information reporting and
also are exempt from withholding
under section 3406.

(b) Determination of whether a per-
son is described in paragraph (a)(1) of
this section. The determination of
whether a person is a payee described
in paragraph (a)(1) of this section must
be made as provided in the applicable
provisions of section 6049 and the
regulations issued thereunder. A payor,
even if permitted to treat a person as
an exempt recipient without requiring a
certificate under the provisions of
section 6049, may require a payee,
otherwise not required to file a certifi-
cate regarding its exempt status, to file
a certificate and may treat a payee who
fails to file the certificate as a person
who is not an exempt recipient. See
§31.3406(h)–3 for a description of the
Form W–9 or a substitute form pre-
scribed under section 3406 for claiming
exempt status.

(c) Prepaid or advance premium
life-insurance contracts. A payor of a
reportable payment (as defined in sec-
tion 3406(b)(1)) may, but is not re-
quired to, withhold under section 3406
on reportable payments made from
January 1, 1984, to December 31,
1996, on prepaid or advance premium
life-insurance contracts to a payee who
is the owner for tax purposes of the
prepaid or advance premium life-
insurance contract. For purposes of this
exception from backup withholding, a
prepaid or advance premium life-
insurance contract is one entered into
on or before June 30, 1984, by the
payee and under which the increment
in value of the prepaid or advance
premium is used for the payment of
premiums during the period in which

the exception from backup withholding
applies.

§31.3406(g)–2 Exception for
reportable payments for which
withholding is otherwise required. 

(a) In general. A payor of a report-
able payment (as defined in section
3406(b)) must not withhold under
section 3406 if the payment is subject
to withholding under any other provi-
sion of the Internal Revenue Code.

(b) Payment of wages. A payor who
is required to make an information
return under section 6041 with respect
to a payment of wages (as defined in
section 3401) because, e.g., the
employee makes a certification under
section 3402(n) (relating to employees
incurring no income tax liability), must
not withhold under section 3406 on
those wages.

(c) Distribution from a pension, an-
nuity, or other plan of deferred com-
pensation. An amount reportable under
section 6047, such as a designated
distribution under section 3405, is not a
reportable payment subject to withhold-
ing under section 3406. See section
3406(b). Designated distributions not
subject to withholding under section
3406 include—

(1) Distributions from a pension,
annuity, profit-sharing, stock bonus
plan, or other plan deferring the receipt
of compensation;

(2) Distributions from an individual
retirement account or annuity; 

(3) Distributions from an owner-
employee plan; and 

(4) Certain surrenders of life insur-
ance contracts. 

(d) Gambling winnings—(1) In gen-
eral. A payor of a reportable gambling
winning must not withhold under sec-
tion 3406 if tax is required to be
withheld from the gambling winning
under section 3402(q) (relating to the
extension of withholding to certain
gambling winnings). If the reportable
gambling winning is not required to be
withheld upon under section 3402(q),
withholding under section 3406 applies
to the gambling winning if, and only if,
the payee does not furnish a taxpayer
identification number to the payor.
Section 31.3406(b)(3)–1(b)(3) does not
apply to a reportable gambling win-
ning. The payor of a reportable gam-
bling winning is not required to aggre-
gate all such winnings made to a payee

during a calendar year, nor is the payor
required to determine whether an infor-
mation return was required to be made
with respect to the payee for the
preceding year.

(2) Definition of a reportable gam-
bling winning and determination of
amount subject to backup withholding.
For purposes of withholding under
section 3406, a reportable gambling
winning is any gambling winning sub-
ject to information reporting under
section 6041. The amount of a report-
able gambling winning is— 

(i) The amount paid with respect to
the amount of the wager reduced, at the
option of the payor; by

(ii) The amount of the wager.
(3) Special rules. Amounts paid with

respect to identical wagers are treated
as paid with respect to a single wager.
The determination of whether wagers
are identical is made under §31.3402-
(q)–1(c)(1)(ii). In addition, a gambling
winning (other than a winning from
bingo, keno, or slot machines) is a
reportable gambling winning only if the
amount paid with respect to the wager
is $600 or more and if the proceeds are
at least 300 times as large as the
amount wagered. See §7.6041–1 of this
chapter to determine whether a winning
from bingo, keno, or slot machines is a
reportable gambling winning and thus
subject to withholding under section
3406.

(e) Certain real estate transactions.
A real estate reporting person (the so-
called broker) as defined in section
6045(e)(2) must not withhold under
section 3406 on a payment made with
respect to a real estate transaction that
is subject to reporting under sections
6045(a) and (e) and §1.6045–4 of this
chapter.

(f) Certain payments after an ac-
quisition of accounts or instruments. A
payor who acquires pre–1984 accounts
or instruments described in §31.3406-
(d)–1(b)(2)(iv) for which the payor
does not have a taxpayer identification
number or has an obviously incorrect
taxpayer identification number as de-
fined in §31.3406(h)–1(b)(2) must start
withholding under section 3406(a)(1)-
(A) and §31.3406(d)–1 on those ac-
counts or instruments no later than
sixty days following the date of the
payor’s acquisition of those accounts or
instruments.

(g) Certain gross proceeds. No with-
holding under section 3406 is required
with respect to any portion of the
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original issue discount on an instrument
or security that is subject to withhold-
ing under section 3406 as reportable
gross proceeds of such instrument or
security under section 6045.

§31.3406(g)–3 Exemption while payee
is waiting for a taxpayer
identification number. 

(a) In general—(1) Backup with-
holding not required for 60 days. If a
payor has received an awaiting-TIN
certificate from a payee with respect to
an account or instrument receiving
reportable interest or dividends as
described in section 3406(b)(2), the
payor must exempt the payee from
withholding under section 3406(a)-
(1)(A) during the 60-day exemption
period to the extent and in the manner
described in either paragraph (a)(2) or
(3) of this section. The 60-day exemp-
tion period means the 60-consecutive-
day period beginning with the day the
payor receives the awaiting-TIN certifi-
cate. The payor must withhold under
section 3406 beginning after the 60-day
exemption period if the payor has not
received a taxpayer identification num-
ber from the payee in the manner
required in §31.3406(d)–1. Regardless
of whether the payee provides an
awaiting-TIN certificate to a payor, the
payor is required to withhold under
section 3406(a)(1)(D) and §31.3406(d)–
2 on reportable interest or dividend
payments as described in §31.3406(d)–
2 if the payee fails to certify, under
penalties of perjury, that the payee is
not subject to withholding due to
notified payee underreporting as re-
quired in section 3406(a)(1)(D) and
§31.3406(d)–2. 

(2) Reserve method. A payor must
not withhold under section 3406 during
the 60-day exemption period unless the
payee (or a joint payee in the case of a
joint account) desires to make a with-
drawal of more than $500 of either
principal or interest from the account in
any single transaction during the
period. If a payee (or a joint payee)
desires to make a withdrawal of more
than $500 during the 60-day exemption
period, the payor is required under
section 3406 to withhold 31 percent of
all reportable payments made during
the period and at the time of with-
drawal unless the payee reserves 31
percent of all reportable payments
made to the account during the period. 

(3) Alternative rule; 7-day grace
period—(i) In general. A payor who

receives an awaiting-TIN certificate
may elect, on a payee-by-payee basis
or in general, to exempt reportable
interest or dividend payments to a
payee from withholding under section
3406 applying the rules in paragraph
(a)(3)(ii) or (iii) of this section.

(ii) Withholding on withdrawals. Un-
der this paragraph (a)(3)(ii), a payor
must obtain a certified taxpayer identi-
fication number from the payee within
60 days after the date that the payor
receives the awaiting-TIN certification.
In addition, the payor must withhold
under section 3406 on any withdrawals
made after the close of 7 business days
after the date the awaiting-TIN cer-
tification is received and before the
earlier of the date that the payor
receives a certified taxpayer identifica-
tion number from the payee, the date
the account is closed (in which case the
payor must withhold on any reportable
payment made at the time the account
or relationship is closed), or the date
withholding under section 3406 starts
on all reportable payments made to the
account, instrument, or relationship. All
cash withdrawals in an amount up to
the reportable payments made from the
day after the date of receipt of the
awaiting-TIN certification to the date
of withdrawal are treated as reportable
payments.

(iii) Withholding regardless of with-
drawals. Under this paragraph (a)(3)-
(iii), a payor must start withholding
under section 3406 on the account not
later than 7 business days after the date
the payor receives the awaiting-TIN
certification on reportable payments
thereafter made to the account (whether
or not the payee makes a cash with-
drawal). The payor must withhold
under section 3406 until the earlier of
the date the payor receives a certified
taxpayer identification number from the
payee, the date the account is closed,
or the date withholding under section
3406 starts on all reportable payments
made to the account, instrument, or
relationship. The payor must obtain a
certified taxpayer identification number
from the payee within 60 days after the
date that the payor receives the
awaiting-TIN certificate or undertake a
mailing each year soliciting the cer-
tified taxpayer identification number
from the payee until the earlier of the
calendar year that the certified taxpayer
identification number is received, or
the calendar year in which the account
is closed. However, if the account is
closed in December of a calendar year,

the mailing must be made after the
account is closed and before January
31 of the subsequent calendar year.

(b) Special rule for readily tradable
instruments. The 60-day awaiting-TIN
exemption described in paragraph
(a)(1) of this section applies to pay-
ments made with respect to readily
tradable instruments only if the payee
provides an awaiting-TIN certificate
directly to the payor. If a broker
acquires a readily tradable instrument
through a post–1983 brokerage account
(as described in §31.3406(d)–1(c)(2))
for a payee who has no taxpayer identi-
fication number, the broker must advise
the payor as required in §31.3406(d)–
4(a)(1) that the payee failed to provide
a taxpayer identification number under
penalties of perjury, regardless of
whether the payee provides an
awaiting-TIN certificate to the broker.
Once a payor is notified by a broker
that a payee failed to provide a
taxpayer identification number in the
required manner, or that the payee is
subject to withholding under section
3406(a)(1)(B) or (C), the payor must
impose withholding under section 3406
for the appropriate period described in
§31.3406(e)–1.

(c) Exceptions—(1) In general. The
60-day awaiting-TIN exemption de-
scribed in paragraph (a) of this section
does not apply to—

(i) Window transactions (as defined
in §31.3406(b)(2)–3(b));

(ii) Redemptions of bearer obliga-
tions that are subject to reporting under
section 6045; or

(iii) Other amounts that are subject
to reporting under section 6045 (except
as described in paragraph (c)(2) of this
section).

(2) Special rule for amounts subject
to reporting under section 6045 other
than proceeds of redemptions of bearer
obligations. If a broker’s customer does
not provide a taxpayer identification
number to the broker, and the broker
effects a sale that is subject to report-
ing under section 6045 (other than a
redemption of a bearer obligation),
§31.3406(d)–3(b) applies, whether or
not the sale is pursuant to an instruc-
tion by electronic transmission, pro-
vided the customer furnishes an
awaiting-TIN certificate to the broker
before the sale. For purposes of this
paragraph (c)(2), the 30-day period
provided in §31.3406(d)–3(b) is a 60-
day period.

(d) Awaiting-TIN certificate. A
payee qualifies for the 60-day awaiting-
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TIN exemption provided in paragraph
(a) of this section if the payee furnishes
a written statement to the payor, signed
under penalties of perjury, that the
payee has not been issued a taxpayer
identification number, that the payee
has applied for a taxpayer identification
number or intends to apply for a
number in the near future, and that the
payee understands that if the payee
does not provide a number to the payor
within 60 days, the payor is required
under section 3406 to withhold 31
percent of any reportable payment
thereafter made to the payee until the
payor receives a number, and 31
percent of a withdrawal to the extent of
reportable payments made to the payee
during the 60-day period, as described
in paragraph (a) of this section. Lan-
guage that is substantially similar to the
awaiting-TIN certification on Form W–
9 will satisfy the requirements of this
paragraph (d).

(e) Form for awaiting-TIN certifi-
cate. A payor may use Form W–9 for
the awaiting-TIN certificate, or a payor
may include language that is substan-
tially similar to the awaiting-TIN cer-
tification on Form W–9 in any other
document of the payor. See §31.3406-
(h)–3, which provides that Form W–9
is the prescribed form but permits use
of substitute forms, and specifies the
length of time the payor is required to
retain the form. If Form W–9 is used,
the payee should write ‘‘Applied For’’
in the space reserved for the taxpayer
identification number.

§31.3406(h)–1 Definitions. 

(a) In general. For purposes of
section 3406 and the regulations there-
under, the definitions of this section
apply.

(b) Taxpayer identification num-
ber—(1) In general. Taxpayer identi-
fication number means the identifying
number assigned to a person under
section 6109 (relating to identifying
numbers, generally a nine-digit social
security number for an individual and a
nine-digit employer identification num-
ber for a nonindividual, e.g., a corpora-
tion, partnership, trust, or estate). An
obviously incorrect number is not
considered a taxpayer identification
number. See §31.6011(b)–2 and
§301.6109–1 of this chapter for provi-
sions relating to obtaining a taxpayer
identification number.

(2) Obviously incorrect number. Ob-
viously incorrect number means a

number that does not contain nine
digits or a number that includes an
alpha character as one of the nine
digits.

(c) Broker. Broker is defined in
section 6045(c)(1) and §1.6045–1(a)(1)
of this chapter. If there could be more
than one broker with respect to any
acquisition, only the broker having the
closest contact (as determined under
§5f.6045–1(c)(3)(ii) and (iii) of this
chapter) with the payee is treated as a
broker. In the case of any instrument,
the term broker does not include any
person who is the payor with respect to
the instrument as described in
§31.3406(a)–2.

(d) Readily tradable instrument.
Readily tradable instrument means—

(1) Any instrument that is part of an
issue any portion of which is traded on
an established securities market (within
the meaning of section 453(f)(5)); or

(2) Any instrument that is regularly
quoted by brokers or dealers making a
market.

(e) Day. Day means a calendar day
unless specified otherwise under any
section of the regulations under section
3406. For example, see §§31.3406(d)–
5(a) and 31.3406(g)–3(a)(2).

(f) Business day. Business day
means any day other than a Saturday,
Sunday, or legal holiday (within the
meaning of section 7503).

§31.3406(h)–2 Special rules.

(a) Joint accounts—(1) Relevant
name and taxpayer identification num-
ber combination. For purposes of iden-
tifying the account subject to withhold-
ing under sections 3406(a)(1)(B) and
(C), the relevant name and taxpayer
identification number combination is
that which is used for information
reporting purposes. 

(2) Optional rule for accounts sub-
ject to backup withholding under sec-
tion 3406(a)(1)(B) or (C) where the
names are switched. See §31.3406(d)–
5(c)(4)(iii) under which a payor may
withhold under section 3406(a)(1)(B)
as required even though the names or
taxpayer identification numbers on the
account have been switched. The rules
under §31.3406(d)–5(c)(4)(iii) may be
applied comparably by a payor who is
required to withhold under section
3406(a)(1)(C).

(3) Joint foreign payees—(i) In gen-
eral. If the first payee listed on an

account or instrument provides the
penalties of perjury statement regarding
its foreign status, withholding under
section 3406 applies unless—

(A) Every joint payee provides the
statement regarding foreign status (pur-
suant to the relevant regulations issued
under sections 6045 and 6049); or

(B) Any one of the joint payees who
has not established foreign status
provides a taxpayer identification num-
ber to the payor in the manner required
in §31.3406(d)–1.

(ii) Information reporting on an ac-
count including foreign payees. If any
one of the joint payees who has not
established foreign status provides a
taxpayer identification number under
paragraph (a)(3)(i)(B) of this section,
that number is the taxpayer identifica-
tion number that is required to be
furnished for purposes of information
reporting and withholding under section
3406.

(b) Backup withholding from an
alternative source—(1) In general. A
payor may not withhold under section
3406 from a source maintained by the
payor other than the source with
respect to which there exists a liability
to withhold under section 3406 with
respect to the payee. See section 3403
and §31.3403–1, which provide that the
payor is liable for the amount required
to be withheld regardless of whether
the payor withholds.

(2) Exceptions for payments made in
property—(i) Backup withholding from
alternative source. In the case of a
payment that is made in property (other
than money), the payor must withhold
under section 3406 31 percent of the
fair market value of the property
determined immediately before or on
the date of payment. The payor may
withhold under section 3406 from the
principal amount being deposited with
the payor or from another source
maintained by the payee with the
payor. The source from which the tax
is withheld under section 3406 must be
payable to at least one of the persons
listed on the account subject to with-
holding. If the account or source is not
payable exclusively to the same person
or persons listed on the account subject
to withholding under section 3406, then
the payor must obtain a written state-
ment from all other persons to whom
the account or source is payable
authorizing the payor to withhold under
section 3406 from the alternative ac-
count or source. A payor that elects to
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withhold under section 3406 from an
alternative source may determine the
account or source from which the tax is
to be withheld, or may allow the payee
to designate the alternative source. A
payee may not, however, require a
payor to withhold under section 3406
from a specific alternative source. See
§31.3402(q)–1(d), Example 5, for
methods of withholding on prizes,
awards, and gambling winnings paid in
property other than cash.

(ii) Deferral of withholding. If the
payor cannot locate, using reasonable
care (following procedures substantially
similar to those set forth in §31.3406-
(d)–5(c)(3)(ii)(A) and (B)), an alterna-
tive source of cash from which the
payor may satisfy its withholding obli-
gation pursuant to paragraph (b)(2)(i)
of this section, the payor may defer its
obligation to withhold under section
3406, except for reportable payments of
property made in connection with
prizes, awards, or gambling winnings,
until the earlier of—

(A) The date the payor makes a cash
payment to the account subject to
withholding under section 3406 or cash
is otherwise deposited in the account in
a sufficient amount to satisfy the
obligation in full; or

(B) The close of the fourth calendar
year after the obligation arose.

(iii) Barter exchanges. In the case of
a barter exchange that issues scrip to,
or credits the account of, a member or
client of the exchange in payment for
property or services, the barter ex-
change may withhold under section
3406 from—

(A) The scrip or credit, if converted
to cash in order to satisfy the deposit
requirements of section 6302 and 
§31.6302–4; or

(B) Any other source maintained by
the exchange for the member or client
in the manner described in paragraph
(b)(2) of this section.

(c) Trusts. Withholding under sec-
tion 3406 applies to reportable pay-
ments made to a trust if any of the
conditions for imposing withholding
under section 3406 apply to the trust.
Generally, a trust is not a payor and
will not be required to withhold under
section 3406 on reportable payments
that it makes to its beneficiary who is
subject to withholding under section
3406. The preceding sentence does not
apply, however, to a grantor trust with
two or more grantors described in
§31.3406(a)–2(b)(4), which is treated

as a middleman payor. The trustee of a
trust described in this paragraph (c)
may certify that the trust’s taxpayer
identification number is correct and
that the trust is not subject to withhold-
ing due to notified payee underreport-
ing, without regard to the status of the
beneficiaries of the trust.

(d) Adjustment of prior withholding
by middlemen. A middleman payor (as
defined in §31.3406(a)–2(b)) who re-
ceives a payment from which tax has
been erroneously withheld under sec-
tion 3406 may seek a refund of the tax
withheld by the payor from whom the
middleman payor received the payment
(referred to as the ‘‘upstream payor’’).
Alternatively, the middleman payor
may obtain a refund of the tax by
claiming a credit for the amount of tax
withheld by the upstream payor against
the deposit of any tax imposed by this
chapter which the middleman payor is
required to withhold and deposit (as
described in section 6413 and
§31.6413(a)–2). In either case, the
middleman payor must pay or credit
the gross amount of the payment
(including the tax withheld) to its
payee as though it had received the
gross amount of the payment from the
upstream payor and must withhold
under section 3406 only if one of the
conditions for imposing backup with-
holding exists with respect to its payee.
If its payee is not subject to withhold-
ing under section 3406, the middleman
payor must pay or credit the full
amount of the payment to the payee.
See §31.6413(a)–3 regarding repayment
by a payor of tax erroneously collected
from a payee.

(e) Conversion of amounts paid in
foreign currency into United States
dollars—(1) Convertible foreign cur-
rency. If a payment is made in a
currency other than the United States
dollar, the amount subject to withhold-
ing under section 3406 is determined
by applying the statutory rate of
backup withholding to the foreign
currency payment and converting the
amount withheld into United States
dollars on the date of payment at the
spot rate (as defined in §1.988–1(d)(1)
of this chapter) or pursuant to a
reasonable spot rate convention. For
example, a withholding agent may use
a month-end spot rate or a monthly
average spot rate. A spot rate conven-
tion must be used consistently with
respect to all non-dollar amounts with-
held and from year to year. Such
convention cannot be changed without
the consent of the Commissioner.

(2) Nonconvertible foreign currency.
[Reserved]

(f) Coordination with other sections.
For purposes of section 31, chapter 24
(other than section 3402(n)) of subtitle
C of the Internal Revenue Code (relat-
ing to employment taxes and collection
of income tax at source) and so much
of subtitle F (other than section 7205)
of the Internal Revenue Code (relating
to procedure and administration) as
relates to this chapter, and the regula-
tions thereunder—

(1) An amount required to be with-
held under section 3406 must be
treated as a tax required to be withheld
under section 3402;

(2) An amount withheld under sec-
tion 3406 must be treated as an amount
withheld under section 3402; 

(3) An amount withheld under sec-
tion 3406 must be deposited as re-
quired under §31.6302–4;

(4) Wages includes the gross amount
of any reportable payment (as defined
in section 3406(b)) except for purposes
of section 6014 (relating to an election
by the taxpayer not to compute the tax
on his annual return);

(5) Employee includes a payee of
any reportable payment; and 

(6) Employer includes a payor who
is required to withhold the tax under
section 3406 (as defined in §31.3406-
(a)–2(a)) with respect to any reportable
payment (as defined in section
3406(b)).

(g) Tax liabilities and penalties. A
payor is subject to the same civil and
criminal penalties for failing to impose
withholding under section 3406 as an
employer who fails to withhold on a
payment of wages. In addition, a
broker may be subject to the penalty
under section 6705 (failure of a broker
to provide notice to a payor).

(h) To whom payor is liable for
amount withheld. A payor is not liable
to any person for any amount withheld
under section 3406. A payor is liable
only to the United States for an amount
that is required to be withheld as
provided in §31.3403–1. 

§31.3406(h)–3 Certificates.

(a) Prescribed form to furnish infor-
mation under penalties of perjury—(1)
In general. Except as provided in
paragraph (c) of this section, the Form
W–9 is the form prescribed under
section 3406 on which the payee
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certifies, under penalties of perjury,
that—

(i) The taxpayer identification num-
ber furnished to the payor is correct (as
required in §31.3406(d)–1 and
§31.3406(d)–5);

(ii) The payee is not subject to with-
holding due to notified payee under-
reporting (as required in §31.3406(d)–
2); 

(iii) The payee is an exempt recip-
ient (as described in §31.3406(g)–1); or

(iv) The payee is awaiting receipt of
a taxpayer identification number (as
described in §31.3406(g)–3). 

(2) Use of a single or multiple
Forms W–9 for accounts of the same
payee. A valid Form W–9 must include
the name and taxpayer identification
number of the payee. Except as
provided in paragraph (b) of this
section, the payee must sign under
penalties of perjury and date the Form
W–9 in order to satisfy the require-
ments of this section. A payor or
broker may require a payee to furnish a
separate Form W–9 for each obligation,
deposit, certificate, share, membership,
contract, or other instrument, or one
Form W–9 for all the payee’s obliga-
tions or relationships with the payor or
broker. In addition, a payee of a mutual
fund that has a common investment ad-
visor or common principal underwriter
with other mutual funds (within the
same family of funds) may be permit-
ted, in the discretion of the mutual
fund, to provide one Form W–9 with
respect to shares acquired or owned in
any of the funds.

(b) Prescribed form to furnish a
noncertified taxpayer identification
number. With respect to accounts or
other relationships where the payee is
not required to certify, under penalties
of perjury, that the taxpayer identifica-
tion number being furnished is correct,
the payor or broker may obtain the
taxpayer identification number orally or
may use Form W–9, a substitute form,
or any other document, but the payee is
not required to sign the form.

(c) Forms prepared by payors or
brokers—(1) Substitute forms; in gen-
eral. A payor or broker may prepare
and use a form that contains provisions
that are substantially similar to those of
the official Form W–9. A payor or
broker may use any document relating
to the transaction, such as the signature
card for an account, so long as the
certifications are clearly set forth. A
payor or broker who uses a substitute

form may furnish orally or in writing
the instructions for the Form W–9 that
relate to the account. A payor or broker
may refuse to accept certifications
(including the official Form W–9) that
are not made on the form or forms
provided by the payor or broker. A
payor or broker may refuse to accept a
certification provided by a payee only
if the payor or broker furnishes the
payee with an acceptable form imme-
diately upon receipt of an unacceptable
form or within 5 business days of
receipt of an unacceptable form. An
acceptable form for this purpose must
contain a notice that the payor or
broker has refused to accept the form
submitted by the payee and that the
payee must submit the acceptable form
provided by the payor in order for the
payee not to be subject to withholding
under section 3406. If the payor or
broker requires the payee to furnish a
form for each account of the payee, the
payor or broker is not required to
furnish an acceptable form until the
payee furnishes the payor or broker
with the payee’s account numbers. A
payor or broker may use separate
substitute forms to have a payee certify
under penalties of perjury that—

(i) The payee’s taxpayer identifica-
tion number is correct; and 

(ii) The payee is not subject to
withholding under section 3406 due to
notified payee underreporting.

(2) Form for exempt recipient. A
payor or broker may use a substitute
form for the payee to certify, under
penalties of perjury, that the payee is
an exempt recipient (described in
§31.3406(g)–1 or described in the
respective reporting section), provided
the form contains provisions that are
substantially similar to those of the
official Form W–9 relating to exempt
recipients. A certificate must be pre-
pared in accordance with the instruc-
tions applicable to exempt recipients on
Form W–9, and must set forth fully
and clearly the data called for therein.
If a payor will treat the payee as an
exempt recipient only if the payee files
a certificate as to its exempt status, the
certificate is valid only if it contains
the payee’s taxpayer identification
number. Thus, a payee must include the
payee’s taxpayer identification number
on a certificate that a payor requires to
be made in order to treat the payee as
an exempt recipient.

(d) Special rule for brokers. A bro-
ker may act as the payee’s agent for

purposes of furnishing a taxpayer iden-
tification number or certification to a
payor with respect to any readily
tradable instrument (as defined in
§31.3406(h)–1(d)) provided the payee
provides a taxpayer identification num-
ber on Form W–9 or other acceptable
substitute form to the broker. The
payor may rely on a taxpayer identi-
fication number provided by the broker
unless certification is required (as
described in §31.3406(d)–4) and the
broker notifies the payor that the
number was not certified.

(e) Reasonable reliance on certifi-
cate—(1) In general. A payor is not
liable for the tax imposed under section
3406 if the payor’s failure to deduct
and withhold the tax is due to reason-
able reliance, as defined in paragraph
(e)(2) of this section, on a Form W–9
(or other acceptable substitute) required
by this section.

(2) Circumstances establishing rea-
sonable reliance. For purposes of para-
graph (e)(1) of this section, a payor can
reasonably rely on a Form W–9 (or
other acceptable substitute) unless—

(i) The form does not contain the
name and taxpayer identification num-
ber of the payee (or does not state, in
lieu of a taxpayer identification num-
ber, that the payee is awaiting receipt
of a taxpayer identification number
(i.e., an awaiting-TIN certificate));

(ii) The form is not signed and dated
by the payee;

(iii) The form does not contain the
statement, when required, that the
payee is not subject to withholding due
to notified payee underreporting;

(iv) The payee has deleted the jurat
or other similar provisions by which
the payee certifies or affirms the
correctness of the statements contained
on the form; or

(v) For purposes of sec t ion
3406(a)(1)(C), the payor is required to
subject the account to which the form
relates to withholding under section
3406(a)(1)(C) under the circumstances
described in §31.3406(c)–1(c)(3)(iii).

(f) Who may sign certificate—(1) In
general. A Form W–9 or other accept-
able substitute form may be signed by
any person who is authorized to sign a
declaration under penalties of perjury
on behalf of the payee as provided in
section 6061 and the regulations there-
under (relating to who may sign
generally for an individual, which
includes certain agents who may sign
returns and other documents), section
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6062 and the regulations thereunder
(relating to who may sign corporate
returns), and section 6063 and the
regulations thereunder (relating to who
may sign partnership returns).

(2) Notified payee underreporting. A
payee who has not been notified that he
is subject to withholding under section
3406(a)(1)(C) as a result of notified
payee underreporting may make the
certification related to notified payee
underreporting. In addition, a payee
who was subject to withholding under
section 3406(a)(1)(C) due to notified
payee underreporting may certify that
he is not subject to withholding under
section 3406(a)(1)(C) due to notified
payee underreporting if the Internal
Revenue Service has provided the
payee with written certification that
withholding under section 3406(a)-
(1)(C) due to notified payee under-
reporting has terminated.

(g) Retention of certificates—(1) Ac-
counts or instruments that are not pre–
1984 accounts and brokerage relation-
ships that are post–1983 brokerage
accounts. With respect to an account or
instrument that is not a pre–1984
account (as described in §31.3406(d)–
1(b)(3)), or with respect to a brokerage
relationship that is a post–1983 bro-
kerage account (as described in
§31.3406(d)–1(c)(2)), a payor or broker
who receives a Form W–9 or other
acceptable substitute form related to
withholding under section 3406 must
retain the form in its records for 3
years from the date the account is
opened or the instrument is purchased.
The form may be retained on microfilm
or microfiche.

(2) Accounts or instruments that are
pre–1984 accounts and brokerage rela-
tionships that are not post–1983 bro-
kerage accounts. With respect to a pre–
1984 account (as described in
§31.3406(d)–1(b)(1)) or with respect to
a brokerage relationship that is not a
post–1983 brokerage account (as de-
scribed in §31.3406(d)–1(c)(1)), a
payor or broker is not required to retain
any Form W–9 or other acceptable
substitute form. If, however, the payor
or broker requires the payee to file
only one Form W–9 or substitute form
for all accounts or instruments of the
payee, the payor or broker must retain
the single form in the manner and for
the period of time described in para-
graph (g)(1) of this section if that form
relates to any account or instrument
that is not a pre–1984 account or
relates to a post–1983 brokerage ac-

count. If a payee has certified that the
payee is an exempt recipient described
in §31.3406(g)–1, the payor or broker
must retain the form unless the payor
or broker can establish the existence of
procedures that are reasonably calcu-
lated to ensure that a payee who has so
certified is accurately identified in the
payor’s or broker’s records.

(h) Cross references. For the re-
quirement to file an information return
(and furnish the related statement) with
respect to a reportable payment, par-
ticularly if that payment has been
subject to withholding under section
3406, see subtitle F, chapter 61, sub-
parts B and C of the Internal Revenue
Code. See §31.6302–4 for the require-
ment to deposit amounts withheld
under section 3406 on either a monthly
or semi-weekly basis. See §31.6011(a)–
4(b) for the requirement to file Form
945, Annual Return of Withheld Fed-
eral Income Tax, to reflect amounts
withheld under section 3406. See
§31.6071(a)–1 for the time for filing
the Form 945.

§31.3406(i)–1 Effective date.

Sections 31.3406-0 through 31.3406-
(i)–1 (except §§31.3406(d)–5 and
31.3406(g)–1(c) and except for interna-
tional transactions) are effective after
December 31, 1996, and, optionally,
for reportable payments made and
transactions occurring on or after De-
cember 21, 1995. For the effective date
of §31.3406(d)–5, see §31.3406(d)–5(i).
Section 31.3406(g)–1(c) is effective
before January 1 , 1997 . See
§§35a.9999–0T through 35a.9999–5 of
this chapter for rules that apply to
international transactions after Decem-
ber 31, 1996.

Par. 9. Section 31.6011(a)–5(a) is
amended by:

1. Removing the word ‘‘or’’ imme-
diately after the language ‘‘941PR,’’ in
the first and third sentences of para-
graph (a)(1).

2. Adding the language ‘‘, or Form
945’’ immediately after the language
‘‘Form 941VI’’ in the first and third
sentences of paragraph (a)(1).

3. Adding the language ‘‘(or other
person)’’ immediately after the word
‘‘employer’’ in the second, third,
fourth, and sixth sentences of para-
graph (a)(1).

4. Removing the authority citation at
the end of the section.

Par. 10. Section 31.6011(a)–6 is
amended by revising the heading and

the first and third sentences of para-
graph (a)(1) to read as follows:

§31.6011(a)–6 Final returns.

(a) In general—(1) Federal Insur-
ance Contributions Act; income tax
withheld from wages and nonpayroll
payments. An employer (or other per-
son) who is required to make a return
on a particular form pursuant to
§31.6011(a)–1, §31.6011(a)–4, or
§31.6011(a)–5, and who in any return
period ceases to pay wages or non-
payroll payments in respect of which
he is required to make a return on that
form, must make the return for the
period as a final return. * * * Every
such person filing a final return (other
than a final return on Form 942 or
Form 943) must furnish information
showing the date of the last payment of
wages (as defined in section 3121(a) or
section 3401(a)), and, if appropriate,
the date of the last payment of
nonpayroll payments defined in
§31.6011(a)–4(b). * * *

* * * * * *

Par. 11. Sections 31.6051–4 and
31.6413(a)–3 are added to read as
follows:

§31.6051–4 Statement required in
case of backup withholding.

(a) Statements required from payor.
Every payor of any reportable payment
(as defined in section 3406(b)(1)) who
is required to deduct and withhold tax
under section 3406 must furnish to the
payee a written statement containing
the information required by paragraph
(c) of this section.

(b) Prescribed form. The prescribed
form for the statement required by this
section is Form 1099. In the case of
any reportable interest or dividend
payment as defined in section
3406(b)(2), the prescribed form is the
Form 1099 required in §1.6042–4 of
this chapter (relating to payments of
dividends), §1.6044–5 of this chapter
(relating to payments of patronage
dividends), or §1.6049-6(e) of this
chapter (relating to payments of interest
or original issue discount). Statements
required to be furnished by this section
will be treated as statements required
by the respective sections with respect
to any reportable payment, except that
the statement required under this sec-
tion must include the amount of tax
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withheld under section 3406. In no
event will a statement be required
under this section if a statement with
the same information is required to be
furnished to the recipient under another
section.

(c) Information required. Each state-
ment on Form 1099 must show the
following:

(1) The name, address, and taxpayer
identification number of the person
receiving any reportable payment;

(2) The amount subject to reporting
under section 6041, 6041A(a), 6042,
6044, 6045, 6049, 6050A, or 6050N
whether or not the amount of the
reportable payment is less than the
amount for which an information return
is required. If tax is withheld under
section 3406, the statement must show
the amount of the payment withheld
upon;

(3) The amount of tax deducted and
withheld under section 3406;

(4) The name and address of the
person filing the form;

(5) A legend stating that such
amount is being reported to the Internal
Revenue Service; and

(6) Such other information as is
required by the form.

(d) Time for furnishing statements.
The statement must be furnished to the
payee no later than January 31 of the
year following the calendar year in
which the payment was made.

(e) Aggregation. The payor or bro-
ker may combine the information re-
quired to be shown under this section
with information required to be shown
under another section even if they do
not relate to the same type of report-
able payment. 

§31.6413(a)–3 Repayment by payor of
tax erroneously collected from payee.

(a) In general—(1) Erroneous with-
holding under section 3406 of the
Internal Revenue Code. If a payor or
broker withholds under section 3406
from a payee in error or withholds
more than the proper amount of the tax
under section 3406, the payor or broker
may refund the amount erroneously
withheld as provided in section 6413
and this section. A payor or broker will
be considered to have withheld er-
roneously under section 3406 only if
the amount is withheld because of an
error by the payor or broker (e.g., an
error in flagging or identifying an

account that is subject to withholding
under section 3406). The payor or
broker may, in its discretion, treat the
amount withheld as an amount er-
roneously withheld and refund it to the
payee if—

(i) The payor or broker requires a
payee described in §31.3406(g)–1(a) or
described in a provision of the Internal
Revenue Code requiring the reporting
of a payment subject to withholding
under section 3406 to certify that it is
an exempt recipient, the payee fails to
make the required certification, and the
payor or broker subsequently withholds
under section 3406 from a payment to
the payee;

(ii) The payor or broker does not
require the payee to certify concerning
its exempt status and the payor or
broker withholds under section 3406;
or

(iii) The payor or broker withholds
under section 3406 from a payee after
the payee provides a taxpayer identi-
fication number or required certifica-
tion (including the certification relating
to foreign status described in §1.6049–
5(b)(2)(iv) of this chapter or §1.6045–
1(g)(1) of this chapter) to the payor,
but before the payor or broker treats
the number or required certification as
having been received under §31.3406-
(e)–1(b).

(2) Limitation. For purposes of para-
graph (a)(1) of this section, if a payor
or broker withholds because the payor
or broker has not received a taxpayer
identification number or required cer-
tification and the payee subsequently
provides a taxpayer identification num-
ber or a required certification to the
payor, the payor or broker may not
refund the amount to the payee. 

(b) Refunding amounts erroneously
withheld—(1) Time and manner. If a
payor or broker withholds under sec-
tion 3406 from a payee in error
(including withholding more than the
correct amount, as described in para-
graph (a) of this section), the payor or
broker may refund the amount er-
roneously withheld to the payee if the
refund is made prior to the end of the
calendar year and prior to the time the
payor or broker furnishes a Form 1099
to the payee with respect to the
payment for which the erroneous with-
holding occurred. If the amount of the
erroneous withholding is refunded to
the payee, the payor or broker must—

(i) Keep as part of its records a
receipt showing the date and amount of

refund and must provide a copy of the
receipt to the payee (a canceled check
or an entry in a statement is sufficient,
provided that the check or statement
contains a specific notation that it is a
refund of tax erroneously withheld); 

(ii) Not report on a Form 1099 as
tax withheld any amount which the
payor or broker has refunded to a
payee; and

(iii) Not deposit the amount er-
roneously withheld if the payor or
broker has not deposited the amount of
the tax prior to the time that the refund
is made to the payee. 

(2) Adjustment after the deposit of
the tax. For purposes of paragraph
(b)(1) of this section, if the amount
erroneously withheld has been deposi-
ted prior to the time that the refund is
made to the payee, the payor or broker
may adjust any subsequent deposit of
the tax collected under chapter 24 of
the Internal Revenue Code that the
payor or broker is required to make in
the amount of the tax that has been
refunded to the payee. 

PART 35a—TEMPORARY
EMPLOYMENT TAX
REGULATIONS UNDER THE
INTEREST AND DIVIDEND TAX
COMPLIANCE ACT OF 1983

Par. 12. The authority citation for
part 35a is amended by removing the
entry for 35a.3406–2 to read, in part, as
follows:

Authority: 26 U.S.C. 7805.* * * 

§35a.3406–2 [Removed]

Par. 13. Section 35a.3406–2 is re-
moved. 

Par. 14. Section 35a.9999-0T is
added to read as follows:

§35a.9999–0T Effective date
(temporary).

In general, the provisions of
§§35a.9999–1, 35a.9999–2, 35a.9999–
3, 35a.9999–3A, 35a.9999–4T, and
35a.9999–5 are effective before Janu-
ary 1, 1997. The provisions of those
sections remain effective after Decem-
ber 31, 1996, however, for purposes of
§301.6724–1(g) of this chapter, relating
to due diligence safe harbor, and for
international transactions, including
transactions involving a foreign payee,
a foreign payor, a foreign office of a
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U.S. bank or broker, or a payment from
sources without the United States. See
§§31.3406–0 through 31.3406(i)–1 of
this chapter for rules that apply to other
transactions after December 31, 1996.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 15. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 16. Section 301.6109–1 is

amended by: 
1. Revising the third sentence in

paragraph (a)(1).
2. Revising the first sentence in

paragraph (h).
The revised sentences read as

follows:

§301.6109–1 Identifying numbers.

(a) In general—(1) Social security
numbers and employer identification
numbers. * * * Social security numbers
identify individual persons, while
employer identification numbers iden-
tify corporations, partnerships, non-
profit associations, trusts, estates of
decedents, and similar nonindividual 
persons. * * *

* * * * * *

(h) Effective date. The provisions of
this section are effective for informa-
tion that must be furnished after April
15, 1974, except that the requirement
that an estate obtain an Employer
Identification Number applies on and
after January 1, 1984. * * *

602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par 17. The authority for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
Par. 18. In §602.101, paragraph (c) is

amended by adding an entry to the
table in numerical order to read as
follows:
‘‘§31.3406(a)–1—§31.3406(i)–1 . . .
1545–0112’’.

Dated November 28, 1995.

Margaret Milner Richardson,
Commissioner of

Internal Revenue.

Cynthia G. Beerbower,
Deputy Assistant Secretary

of the Treasury.

(Filed by the Office of the Federal Register on
December 20, 1995, 8:45 a.m., and published
in the issue of the Federal Register for
December 21, 1995, 60 F.R. 66105)

FACTS

Situation 1. Plan P is a group health
plan subject to the COBRA continua-
tion coverage requirements of § 4980B
of the Internal Revenue Code. P covers
eligible employees and their eligible
spouses and dependent children. The
benefits under P are provided solely
through a contract with insurance com-
pany I.

I charges P one of two premium
rates for each eligible employee cov-
ered under P: a rate of $150 per month
where only the employee is covered
(the ‘‘individual rate’’), and a rate of
$400 per month where a spouse or one
or more dependent children are covered
together with the employee (the ‘‘fam-
ily rate’’). There are no experience
rebates or dividends under P’s contract
with I.

Employee E has a spouse S. A
qualifying event occurs that results in a
loss of coverage under P for E and S.
Neither E nor S is disabled at the time
of the qualifying event. COBRA con-
tinuation coverage is elected for E and
S. I charges P the family rate for
covering E and S, and P requires that E
and S jointly pay 102 percent of the
family rate.

Situation 2. (a) The facts are the
same as in situation 1, except that,
instead of COBRA continuation cover-
age being elected for both E and S, it is
elected only for S. I charges P the
family rate for S’s coverage, and P
requires that S pay 102 percent of the
family rate.

(b) The facts are the same as in
paragraph (a) of this situation 2 except
that P requires that S pay 102 percent
of the individual rate.

LAW

Title X of the Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA), P.L. 99–272, established
continuation coverage requirements for
certain group health plans (the
‘‘COBRA continuation coverage re-
quirements’’). These requirements, as
amended by subsequent legislation, are
now codified in § 4980B of the Code.
Section 4980B imposes an excise tax if
a plan subject to the COBRA continua-
tion coverage requirements fails to
comply with those requirements.

Under § 4980B(f)(1) of the Code,
‘‘qualified beneficiaries’’ (generally de-
fined in § 4980B(g)(1) as employees,


