Section 367.—Foreign unless the collection of information dis-poration (Distributing) does not recog-
Corporations plays a valid control number. nize gain or loss on the distribution of
26 CFR 1.367(¢)-1T: Treatment of section 355 For furt.her mformauqn concerning the stoc_k or securities of a cpnt_rolled
distributions by U.S. corporations to foreign per- this collection of information, and where corporation (Controlled) to Distribut-

sons. to submit comments on the collection ofing’s shareholder or shareholders
information and the accuracy of the(Distributee(s)). However, section
T.D. 8682 estimated burden, and suggestions f@67(e)(1) provides that, in the case of

reducing this burden, please refer to thany distribution described in section 355
preamble to *** REG-209827-96, (or so much of section 356 as relates to
page 19, this Bulletin. section 355) by a domestic corporation
Books or records relating to a collec-to a Distributee who is not a United
tion of information must be retained asStates person (an outbound section 355
long as their contents may become madistribution), to the extent provided in
terial in the administration of any inter-regulations, gain shall be recognized
nal revenue law. Generally, tax returnsunder principles similar to the principles
AGENCY: Internal Revenue Serviceand tax return information are confiden-of section 367.
(IRS), Treasury. tial, as required by 26 U.S.C. 6103. The existing regulations under section
367(e)(1) provide different tax treatment
to Distributing in an outbound section
SUMMARY: These temporary regula- ©On January 16, 1990, temporary regu355 distribution depending upon whether
tions amend the Income Tax Regulation@t'ons under section 367(e)(1) andControlled is a foreign corporation or a
relating to the distribution of stock and367(e)(2) were published in théederal domestic corporation. If Controlled is a
securities under section 355 of the InterRegister (55 FR 1406 [TD 8280, foreign corporation, an outbound section
nal Revenue Code of 1986 by a domesl990-1 C.B. 80]). A cross-referenced355 distribution by Distributing is tax-
tic corporation to a person that is not a{\lotit_:e of Proposed Rulemaking wasable, with no exceptions. If Controlled is
United States person. These regulationigublished on that same date (55 FRx domestic corporation, however, the
are necessary to imp'ement Sectioﬁ.472 [IA—012—90, 1990-1 C.B. 678])eXISt|ng regulations pl‘OVide that the dis-
367(e)(1) as added by the Tax Reformfhese regulations were proposed taribution is taxable, but permit three
Act of 1986. The text of these regu|a_|mp|ement section 367(9) of the |ntemabxceptions: (l) a FIRPTA exception in
tions also serves as the text of ***Revenue Code of 1986 (Code), as reeases where both Distributing and Con-
REG-209827-96, page 19, this BulletinVised by sections 631(d)(1) and 1810(gjrolled are U.S. real property holding
~of the Tax Reform Act of 1986 (100 corporations (as defined in section
EFFECTIVE DATE: These regulationsStat. 2085, 2272, Public Law 99-514897(c)(2)) at the time of the distribution,
are effective September 13, 1996. [1986-3 C.B. (Vol. 1) 1, 189, 745]). On (ii) a publicly traded exception in certain
_ January 15, 1993, final regulations uncases where Distributing is publicly
‘IESCI?TF%EF;ELR !II_\IreFtiOaE’\/g?—r(l%Nz)ngg_ der section 367_(e)(1) were published irtradeq ir_l thg United S__t_ates at the time _of
3860 (not a toll-free number) the Federal Register. the distribution, and (iii) a gain recogni-
' tion agreement (GRA) exception de-
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Treatment of Section 355
Distributions By U.S. Corporations
to Foreign Persons

ACTION: Temporary regulations. Background

Need for Temporary Regulations

SUPPLEMENTARY INFORMATION: .~ scribed in detail below. _ _
Under the current regulations, in cer- The new temporary regulations retain
Paperwork Reduction Act tain circumstances the gain recognitionhe general framework of the existing

. o exception may be dependent on theegulations by permitting no exceptions
These regulations are being issuegorm rather than the substance of an the case of an outbound section 355

without prior notice and public proce-taxpayer's transaction. As a result, cergistribution of foreign stock and the
dure pursuant to the Administrative Protain taxpayers may be subject to strickame three exceptions in the case of an
cedure Act (5 U.S.C. 553). For thisrestrictions under this exception, whilegutbound section 355 distribution of
reason, the collection of informationother taxpayers arguably may avoid thelomestic stock. However, the new tem-
contained in these reQUIationS has beeﬁéstrictions by Structuring their tl’anS&C-porary regu|a’[ion5 Substantia”y m0d|fy
reviewed and, pending receipt andions in a different fashion (even thoughthe GRA exception.
evaluation of public comments, ap-the substance of the transactions is simi- The temporary regulations retain
proved by the Office of Managementiar). Based on these considerations, it isany of the provisions from the existing
and Budget under control number 1545determined that immediate regulatoryteqylations. However, the IRS and Trea-
1487. Responses to this collection oguidance will ensure the efficient ad'sury have decided to reissue all of the
information are required in order for aministration of the tax laws and that itregulations under section 367(e)(1) as
U.S. corporation that distributes domeswould be impracticable and contrary totemporary regulations to obtain a uni-
tic stock or securities to a foreignthe public interest to issue this Treasuryom set of regulations
personlto |qua|fify for an exce%ticén ;0 tEedecision with prior notice under section '
general rule of taxation provided by thes53(b). , - i
regulations under section 367(e)(1). (®) ) . I(;E(;Ansexceptmn under the existing regu
An agency may not conduct or sponEXPlanation of Provisions
sor, and a person is not required to Section 355 provides that, if certain The GRA exception in the existing
respond to, a collection of informationrequirements are met, a distributing corfegulations contains a number of spe-



cific requirements, all of which must besale of up to 20 percent of the stock othough its percentage ownership interest
satisfied for the distributing corporationNewco, or (ii) Newco’s sale of up to 20in Distributing increases as a result of
to defer taxation under the exceptionpercent of the stock of Distributing the distribution), it is arguably not a
In general, if Distributee is a residentwould result in a corresponding triggerDistributee with respect to the Distribut-
of a country that has an income taxof the deferred gain. The issuance ofng stock. As a result, because the
treaty with the United States and meetsew stock by Newco or Distributing of taxpayer structures the transaction in
certain other requirements, Distributingup to 20 percent to unrelated personghis manner (rather than a section 355
can defer its gain by entering into ahowever, would not result in any triggerdistribution followed by a section 351
GRA. Under the GRA, if a (foreign) of the GRA. If, however, Newco (or exchange as in the first hypothetical), if
Distributee sells all or a portion of the Distributing) issued more than 20 perthe steps of the transaction are respected
stock of either Distributing or Con- cent of its stock to unrelated persons (ofnd in the absence of the application of
trolled within 60 months after the closeany other nonrecognition transaction reother sections of the Code, Distributing
of the taxable year in which the distri-duced Distributee’s indirect interest incould take the position that there are no
bution occurs, Distributing agrees toDistributing to below 80 percent as arestrictions in the existing regulations
amend its return and include the deresult of a nonrecognition transaction)with respect to (i) the sale by FP of

ferred gain in income based upon thehe entire gain would be triggered. Newco stock, or (ii) the sale by Newco
proportion of the stock that is sold by of Distributing stock.

Distributee. Thus, for example, if Reasons for change/overview of tempo- To remedy this potential disparity in
Distributee sells 10 percent of its stockary regulations treatment between pro rata and non pro
of Distributing or Controlled, Distribut- rata distributions, the temporary regula-

ing is required to amend its return to The treatment of non pro rata outtions expand the definition of
include 10 percent of the deferred gainbound section 355 distributions is notDistributee in the GRA exception (re-
There is no special rule (i.e., no fulladequately addressed in the existingerred to as Foreign Distributee under
trigger of the deferred gain) if Dis- regulations. For example, assume that guch exception) to include all persons
tributee sells a substantial amount of it§oreign parent (FP) owns all of the stockthat were shareholders of Distributing
stock of either company. In addition,of Distributing, a domestic corporation,immediately prior to the distribution.
there is no special rule that triggers gainvhich, in turn, owns all of the stock of Thus, for example, in the second hypo-
in the case of a nonrecognition transacControlled, also a domestic corporationthetical above, Newco and FP would
tion (such as the issuance of additionaf\ssume that the distribution of Con-poth be Foreign Distributees. Provided
stock by either Distributing or Con- trolled by Distributing to FP qualifies that nonrecognition treatment is claimed
trolled to third parties through a publicfor the GRA exception. If FP thenunder the GRA exception with respect
offering) that results in a substantialcontributes all of the stock of Distribut- to Newco and FP (referred to as Quali-
reduction of the percentage of stockNg to a newly-formed foreign corpora-fied Foreign Distributees in the case of
owned by Distributee(s). tion (Newco), the successor rules would-oreign Distributees for which nonrec-
The existing regulations generallyapply, and FP would be required topgnition may be claimed), the GRA
provide that the GRA will not be trig- maintain a direct or indirect 80 percentwould be triggered by either (i) the sale
gered if Distributee transfers the stocknterest in Distributing. by FP of Newco stock, or (ii) the sale
of either Distributing or Controlled in  The outcome under the existing reguby Newco of Distributing stock.
certain nonrecognition transactions (perlations arguably is substantially differ- Second, even in the case of pro rata
mitted transactions). The transfer of theent, however, if the corporations struc-distributions, the IRS and Treasury be-
stock of either company in a (second}ured the distribution as a non pro ratdieve that the results obtained under the
section 355 distribution, however, is notdistribution. For example, assume thaexisting regulations are too dependent
permitted. FP first forms Newco and transfers toupon the form of the transaction. This is
In the case of a permitted transactionNewco a percentage of the Distributingprincipally because taxpayers could be
the existing regulations provide speciaktock (the percentage equal to the valusubject to the stricter successor-in-
successor-in-interest rules under whiclof Distributing (without the Controlled interest rules if their transactions were
the deferred gain generally will be tax-stock) divided by the combined value ofstructured in a particular way, but might
able unless Distributee maintains a diDistributing and Controlled) in an ex- be subject to the more liberal distributee
rect or indirect 80 percent interest in thechange under section 351. Distributingules if the order of the steps of the
stock of Distributing and Controlled thatthen distributes the stock of Controlledparticular transaction are reversed.
it owned immediately after the distribu-to FP in exchange for FP’s stock of In the preamble to the existing regula-
tion. For example, if Distributing dis- Distributing (a non pro rata section 355tions, the IRS and Treasury stated that
tributed the stock of Controlled in andistribution). After the distribution, FP the successor-in-interest rules were “de-
outbound section 355 distribution thatowns all of the stock of Controlled andsigned to provide taxpayers with flex-
qualified for the GRA exception and,all of the stock of Newco; Newco ownsibility to restructure their operations,
within the term of the GRA, Distributee all of the stock of Distributing. Under without imposing undue administrative
then contributed the stock of Distribut-the existing regulations, FP is aburdens on the Service.” The IRS solic-
ing to a new company (Newco) in aDistributee. However, because FP haied taxpayer comments on the scope of
section 351 exchange and received 10080 direct interest in Distributing after these rules. A number of commentators
percent of Newco, the successor-inthe distribution, the regulations effec-have stated that the rules are overly
interest rules apply. Thus, Distributeetively treat FP as a Distributee only withrestrictive.
generally would be required to maintainrespect to Controlled. Moreover, because The temporary regulations harmonize
an 80 percent indirect interest in Distrib-Newco does not actually receive stockhe treatment of the distributee and
uting. Under these rules, (i) Distributee’sof Controlled in the distribution (even successor-in-interest rules in order to



minimize the importance of the form of stock of Distributing or Controlled im- U.S. transferor later sells the stock of
a particular transaction. In addition, asnediately after the distribution will also the transferee foreign corporation.
discussed below, the temporary regulabe considered Foreign Distributees. Finally, the IRS and Treasury believe
tions liberalize the strict successor rule§hus, for example, if F1, a foreignthat section 367(e)(1) distributions
by replacing the 80-percent thresholctorporation, transfers the stock of USIishould be subject to some form of
(computed on an individual Distributeeto F2 in exchange for all of the stock ofsection 6038B reporting, as are transfers
basis) with a 50-percent threshold (comF2 in a section 351 exchange anddescribed under sections 367(a) and
puted with reference to all Qualified within two years after the transfer, US1367(d). Thus, the temporary regulations
Foreign Distributees as a group). distributes all of the stock of US2, itsextend limited section 6038B reporting
The temporary regulations follow thewholly owned subsidiary, to F2 in ato section 367(e)(1) transactions. The
existing regulations by providing that asection 355 exchange, F1 is also treategporting requirements under section
sale by a Qualified Foreign Distributeeas a Foreign Distributee under this rule6038B will be deemed satisfied in the
of the stock of either Controlled or (F1 would have been treated as a Forase of a taxpayer that qualifies for one
Distributing triggers gain in the sameeign Distributee without the operation ofof the three exceptions to taxation under
proportion as the percentage of stockhis rule if the section 355 distributionthe regulations if the taxpayer complies
that is sold. However, the temporaryoccurred prior to the section 351 ex-with the applicable reporting require-
regulations provide that a sale by Qualichange.) ments relating to the relevant exception.
fied Foreign Distributee(s) of either Dis- The IRS and the Treasury also believéhis change is also intended to extend
tributing or Controlled that results inthat certain procedural aspects of th¢he statute of limitations under section
a substantial transformation results iIfGRA exception need modification. The6501(c)(8) in cases where distributing
a trigger of the full amount of the temporary regulations enhance reportingorporations do not properly report their
deferred gain. A substantial transformaand security requirements, extend theutbound section 355 distributions.
tion is defined as a greater than 50term of the GRA from 5 to 10 years, Separately, the temporary regulations
percent (direct or indirect) reduction, onand delete other requirements that arprovide new notice and reporting rules
an aggregate basis, in either the totabelieved to be unnecessary in light ofn cases where Distributing qualifies for
voting power or the total value of thethe modifications herein. either the FIRPTA or publicly traded
stock of Controlled or Distributing held To address the security concerns oéxception.
by Qualified Foreign Distributee(s) im-the IRS resulting from the liberalization
mediately after the distribution. The newof the successor-in-interest rules and th8pecific changes to GRA exception in
temporary regulations also provide thaexpansion of permissible post-distributemporary regulations
a nonrecognition transaction that result§on nonrecognition transactions to in- - .
in a substantial transformation (such aslude section 355 distributions, the aséxggetiz?‘ecggc ;(rar(\q:rﬁgjen;eogtsh?oﬁom'
the issuance of stock by Distributing orsets of Distributing are more closely ption, ' ’
Controlled in a_public offering) gener- r_nonitored to _insure that such COrporaga) Ten or fewer qualified foreign
ally causes a trigger of the full amounttion has sufficient funds to pay a poten-jistributees
of the deferred gain. No gain will be tial tax on the deferred gain. In addition,
triggered if a nonrecognition transactionControlled must agree to be secondarily The existing regulations provide that
does not result in a substantial transforkiable (after Distributing) for the tax on Distributing is permitted to claim non-
mation. the deferred gain. recognition with respect to 10 or fewer
The temporary regulations also ex- Moreover, the new temporary regulaindividual or corporate foreign distri-
pand the types of post-distribution nontions extend the term of the GRA frombutees. A ruling is required in the case
recognition transactions that are permits to 10 years in order to conform theof a foreign distributee that holds its
ted transactions to include section 35%RA term under section 367(e)(1) to thenterest in Distributing through a part-
distributions. A post-distribution sectionGRA term under section 367(a). Undemership, trust, or estate (whether foreign
355 transaction may qualify for nonrec-section 367(a), the GRA term in theor domestic). This requirement is un-
ognition treatment if the foreign case of outbound stock transfers is 1@hanged in the temporary regulations.
distributee (referred to as a Substitut¢ears when U.S. transferors own at least ) _
Distributee) that receives stock of Dis-50 percent of the stock of a foreign(B) Active trade or business
tributing and/or Controlled qualifies as atransferee company. See § 1.367(a)- . ; -
Qualified Foreign Distributee. In such3T(c)(3) and Notice 87-85 (1987—2-f gh? _(;Xltstmg re%ulaylons prowdtt_a the-ltt’
case, the Substitute Distributee will re-C.B. 395). The IRS and Treasury pe! DISHIOUIEE 1S a foreign corporation, |
. - LT -~ must be engaged in an active trade or
place the initial Qualified Foreign lieve that the GRA term under section | ciness. This. requi ;
S . guirement is removed
Distributee as the person whose owner367(e)(1) should be no less than th(?n the temporary regulations
ship interest is considered for purposeterm under section 367(a) when U.S. '
of determining Whether_ a disposition ortransferors control the transferee l?e'gc) Value of distributing
substantial transformation has occurredause, once the GRA under sectio
(on a cumulative, aggregate basis) witl867(e)(1) expires, the sale of Distribut- The existing regulations provide that,
respect to such stock. ing or Controlled stock by a Qualified immediately after the distribution, the
In addition, the temporary regulationsForeign Distributee likely will not be value of Distributing must be at least
provide that foreign persons that ownedubject to Federal income taxation. Irequal to the value of the distributed
stock or securities of Distributing within contrast, under section 367(a), even i§tock and securities. This requirement is
two years prior to the distribution andthe GRA lapses, an amount approximatwaived by the existing regulations if
that own (directly, indirectly, or con- ing the deferred gain likely will be Distributing and Controlled are members
structively) 50 percent or more of thesubject to Federal income taxation if theof the same consolidated group at the



time of the distribution. This require- temporary regulations, Controlled alsdPart 1—INCOME TAXES

ment is revised in the temporary regulamust provide an annual statement to

tions to provide that the value of Dis-Distributing, containing information re- . -

tributing (the value of its assets less alyarding whether any of its Qualified part 1 "Q{.amelnggg by rlemO\(/jlngdtg_e entry

of its liabilities) must be at least equa'Foreign Distributees have disposed Og)r Se(.: on L. . (e)_ and adding an
ntry in numerical order to read as

to the amount of the deferred gain on altheir stock in Controlled during  the o) ows:
testing dates during the GRA periodyg|evant taxable year. '

(Alternatively, Distributing may satisfy éuth_orltyl: §g7U.S.1C'I.' 7?05_*** 4 und
this test using the adjusted basis of itgpecial Analyses ection 1. (e)—**ilSO issued under
assets instead of fair market value.) A 26 U.S.C. 367(e)(1)

testing date is the last day of each It has been determined that this tem- ~&: 2. Sections 1.367(e)-0 and
taxable year of Distributing and any dayporary regulation is not a significant1-367(€)-1 are removed.

in which Distributing distributes money regu|at0ry action as defined in EO Par. 3. Sections 1367(6)_01— and
or property to its shareholders (regard12866. Therefore, a regulatory asses?%\?vi?(e)_lT are added to read as fol-

less of whether such distribution isment is not required. It is hereby certi-

treated as a dividend). The waiver in thgjeq that this regulation does not have & 1.367(¢)-0T Treatment of section 355
existing regulations if Distributing and significant impact on a substantial ”Um'dist}ibutions by US. corporations to
Controlled are members of the Samgqr o smal| entities. This certification is foreign persons: table of contents.

consolidated group is eliminated in thebased on the fact that the number of
temporary regulations. corporations that distribute stock or se- This section lists captioned para-

curities to foreign persons in transac9raphs contained in § 1.367(e)-1T.

tions that qualify under section 355, andﬁ .
The existing regulations provide that : - 1.367(e)-1T Treatment of section 355
g reg p 'thus become subject to the collection ofjic; it tions by U.S. corporations to

all Distributees are required to be resi+ ; i i ,

dents of a country that maintains_al?;g;r??;logstﬁg;:::jnig ;)ne tgslilezreeogugz;foragn persons.

comprehensive income tax treaty W't%ear. Moreover, because these regula- (@) Purpose and scope.

the United States that contains an €Xgong vl primarily affect large multina-  (b) Recognition of gain required.

change of information provision. Thlstional corporations with foreign share- (1) In general.

requirement is not changed in the temy, 405"t s estimated that out of the (2) Computation of gain of the dis-

porary regulations. 260 annual transactions subject to retributing corporation.

(E) Continuity of interest rule porting, very few, if any, will involve  (3) Treatment of foreign distributee.

o ) ] small entities. Therefore, the regulations (4) Nonapplication of section 367(a)

The existing regulations provide thatyg not significantly alter the reporting orprinciples that provide for exceptions to

the Distributee is required to continue tqecordkeeping duties of small entitiesgain recognition.

own, for a 60-month period, all of the Thys a Regulatory Flexibility Analysis (5) Partnerships, trusts, and estates.

stock of Distributing and Controlled thatnder the Regulatory Flexibility Act (5 (i) In general.

it owns at the time of the distribution. y 5 .c. chapter 6) is not required. Pursu- (ji) Written statement.

period is increased to 120 months. Revenue Code, a copy of these tempo- (c) Nonrecognition of gain.

rary regulations will be submitted to the (1) Distribution by a U.S. real prop-

Chief Counsel for Advocacy of theerty holding corporation of stock in a

Small Business Administration for com-second U.S. real property holding corpo-
The existing regulations provide thatment on their impact on small businessgation.

Paragraph 1. The authority citation for

(D) Treaty residence

(F) Distributing must remain in
existence

Distributing cannot go out of exis_tence ) _ (2) Distribution by a publicly traded
pursuant to the distribution. This re-Drafting Information corporation.
quirement is maintained in the tempo- (i) Conditions for nonrecognition.

; The_ plgiﬁ-?ipil fla-Uth-ork 02 tﬁesgﬁ_regulfa— (i) Recognition of gain if foreign
tions is Philip L. Tretiak of the Office of .\ o
(G) GRA Associate Chief Counsel (International)distributee ?wns 5 percent of distribut-
o . _ within the Office of Chief Counsel, IRS. "9 corporation. .
'Th_e e_X|st|pg regl_JIatlons pl’OVId.e thatHowever, other personne| from the IRS (!") R_eportm_g reqwrements.
Distributing is required to enter into aand Treasury Department participated in (IV) Timely filed return.

rary regulations.

5-year GRA and receive annual certifi-their development. (v) Relation to other nonrecognition
cations from Distributees, stating that provisions.

they continue to own the stock that they26 CFR Part 602 (3) Distribution of certain domestic
held immediately after the distribution. , ) . stock to 10 or fewer qualified foreign
The temporary regulations increase the Reporting and recordkeeping requiregistriputees.

GRA term to 10 years. ments. (i) In general.

(H) Annual certifications Q\gr?sption of Amendments to the Regula- E::I)) CAZ?ggr'sgst ftc;r rl%gg:rficz)gmgginr{.

The existing regulations provide that (iv) Waiver of period of limitation.
Distributees must provide their certifica- Accordingly, 26 CFR parts 1 and 602 (v) Annual certifications and other
tions directly to Distributing. Under the are amended as follows: reporting requirements.



(vi) Special rule for nonrecognition (ii) In the case of stock or securities (5) Partnerships, trusts, and estates

transactions. owned through a partnership, trust, ofi) In general. For purposes of this
(vii) Recognition of gain. estate, see paragraph (b)(5) of this sesection, stock or securities owned by or
(viii) Failure to comply. tion. for a partnership (whether foreign or
' (2) Computation of gain of the dis- domestic) shall be considered to be

(d) Other consequences. tributing corporation. The gain recog- owned proportionately by its partners. In

(1) Exchange under section 897(e)(1)nized by the distributing corporationapplying this principle, the proportionate
(2) Dividend treatment under sectionunder paragraph (b)(1) of this sectiorshare of the stock or securities of the
1248. shall be equal to the excess of the faidistributing corporation considered to be
market value of the stock or securitiesowned by a partner of the partnership at
istributed to persons who are not qualithe time of the distribution shall equal
) , ied U.S. persons (determined as of théhe partner’s distributive share of gain
(4) Reporting under section 6038B.time of the distribution) over the distrib- that would be realized by the partner-
(e) Examples. uting corporation’s adjusted basis in theship from a sale of stock of the distrib-
(f) Effective date. stock or securities distributed to suchuting corporation immediately before the
distributees. For purposes of the preceddistribution (without regard to whether,

§ 1.367(e)-1T Treatment of section 35%9 sentence, the distributing corporaunder the particular facts, any gain
distributions by U.S. corporations to tion’s adjusted basis in each unit of eactwould actually be realized on the sale
foreign persons (temporary). class of stock or securities distributed tdor U.S. tax purposes), determined under
a distributee shall be equal to the disthe rules and principles of sections 701
(a) Purpose and scopeThis section tributing corporation’s total adjusted ba-through 761 and the regulations thereun-
provides rules concerning the recognisis in all of the units of the respectiveder. For purposes of this section, stock
tion of gain by a domestic corporationclass of stock or securities owned immeer securities owned by or for a trust or
on a distribution that qualifies for non- diately before the distribution, dividedestate (whether foreign or domestic)
recognition under section 355 of stockY the total number of units of the classshall be considered to be owned propor-
or securities of a domestic or foreignOf ISt%Ckf or ﬁecg_ritie_zs (_)wned immedi-tionatv(ajly by the_ persorrl]s th|>( would bg
; i tely before the distribution. treated as owning such stock or securi-
E?rs?o;ae't:ggnjtopgra%?;spohn (E\;hgf Itshigoéefl (3_) Treatment qf distribqtee.lf the ties undgr sectior)s 318(a)(2)(A) anq (B).

tion states as a general rule that gaiHlstrlbu_tl_on otherwise qu_allﬂes for non-1In applylng section 318(a)(2)(B), if a
recognition is required on the distriby-€cognition under section 355, eacftrust includes interests that are not
tion. Paragraph (c) of this section pro_d|str|.butee shall be copgde_red to havactuanally asce_rtamaple and a _pr|nC|paI
vides exceptions to the gain recognitio _ece|ved _stpck or securities in a d|str|bupurpose o'f the |ncIuS|on_ of the interests
rule for certain distributions of stock or 4on _quallfymg for nonrecognition L_md(_er is the_av0|dance of section 3_67(e)(l), all
securities of a domestic corporationsecnon 355, even though the d_|str|but|ngsuch interests s_hall be considered to be
corporation may recognize gain on theowned by foreign persons. In a case

Paragraph (d) of this section refers toélstribution under this section. Thus, thewhere an interest holder in a partner-

gé?i%regoinsﬁﬁg esr;(;,:et;nc.)fpd;;gtr)ggﬁné)dg istributee_ shall not be_ conside_red t_cship, trust, or estate tha@ owns _stock of
this section provides examples of thes ave received a d|str|but|9n qlescr_|bed inhe dlstrlbutlng corporation is itself a
rules. Finally, paragraph (f) of this sec.Section 301 or a d[strlbuthn in an pa}rtnersh|p, trust, or estate, th(_a rglgs of
tion specifies the effective date of thisexchange despnbed in section 302(bt)h|s paragraph '(b)(5) apply to |nd|V|du-
section upon the receipt of the stock or securials or corporations that own (direct or
' . . . ties of the controlled corporation. Exceptindirect) interests in the upper-tier part-
(b) Recognition of gain requiree(1) \here section 897(e)(1) and the regulanership, trust or estate.
In general. (i) If a domestic corporation tiong thereunder cause gain to be recog- (i) Written statementlf, prior to the
(distributing corporation) makes a distri-pj e by the distributee, the basis of thelate on which the distributing corpora-
bution that qualifies for nonrecognition yigtihyted domestic or foreign corporation must file its income tax return for
under section 355 of stock or securitiegio siock in the hands of the foreignthe year of the distribution, the corpora-
of a domestic or foreign corporationyisyinytee shall be the basis of theion obtains a written statement, signed
(controlled corporation) to a person Whogigirinyted stock determined under secunder penalties of perjury by an interest
is not a qualified U.S. person, thenyi,, 358 without any increase for anyholder in a partnership, trust, or estate
except as provided in paragraph (c) O'E;ain recognized by the domestic corpothat receives a distribution described in
this section, the distributing corporationation on the distribution. paragraph (b)(1) of this section from the
shall recognize gain (but not 10Ss) on 4y Nonapplication of section 367(a) corporation, which statement certifies
the distribution under section 367(e)(1)principles that provide for exceptions tothat the interest holder is a qualified
No gain is required to be recogmze(gain recognition. Paragraph (b)(1) of U.S. person (as defined in paragraph
“.“d‘?r t.h'S section .V.V'th respect 10 s section requires recognition of gain(b)(1)(i) of this section), no liability
distribution to a qualified U.S. person of oithstanding the application of anyshall be imposed under paragraph (b)(1)
stock or securities that qualifies forgincinies contained in section 367(a) oof this section with respect to the distri-
nonrecognition under section 355. FOyne regulations thereunder. The only exbution to the partnership, trust, or estate
purposes of this section, a qualified U'Sceptions to paragraph (b)(1) of thisto the extent of the interest holder’s
person I1S— . section are contained in paragraph (c) ahterest in the partnership, trust, or es-
(A) A citizen or resident of the this section. None of these exceptionsate, unless the distributing corporation
United States; and applies to distributions of stock or secuknows or has reason to know that the
(B) A domestic corporation. rities of a foreign corporation. statement is false, or it is subsequently

(3) Distribution of stock of a passive
foreign investment company. [Reserved



determined that the interest holder, i897(c)(2)). For the treatment of the (B) The distributing corporation satis-
fact, was not a qualified U.S. person atlistribution under section 897, see secfies the reporting requirements contained
the time of the distribution. The written tion 897(e)(I) and the regulations therein paragraph (c)(2)(iii) of this section.
statement must set forth the amount ofinder. (i) Recognition of gain if distributee
the interest holder’s proportionate inter- (i) The distributing corporation at- owns 5 percent of distributing corpora-
est in the partnership, trust, or estate tion. If, at the time of the distribution,

determined under paragraph (b)(5)(i) o a)ihreestutron |}2rt|tnﬁzl);£(lzgleFe(izrraiInlnvt\:lﬁir(rgﬁthe distributing corporation knows or
this section and must set forth the y

P . as reason to know that any distributee
amount of such entity's proportionatethe distribution occurs a statement t|tlecp

» . X who is not a qualified U.S. person (as
interest in the distributing and controlled Section 367(€)(1) — Reporting of Sec-jofnaq i paragraph (b)(1)(i) of this
corporation, as well as the interest hold-

tion 355 Dlstr|but|on by US Real Prop- section) owns, directly, indirectly, or
er's name, taxpayer identification num-8y Holding Corporation”, signed under conqirctively (using the rules of sec-
ber, home address (in the case of aRenalties of perjury by an officer of theiiong 897(c)(3) and (c)(6)(C), but subject
individual) or office address and placecorporation, disclosing the following in- 5 the rules of paragraph (b)(5) of this
of incorporation (in the case of a corpoformation— section), more than 5 percent (by value)
ration). The written statement must be (A) A statement that the distribution of a class of stock or securities of the
retained by the distributing corporationis one to which paragraph (c)(1) of thisdistributing corporation with respect to
with its books and records for a periodsection applies; and which the stock or securities of the
of three calendar years following the (B) A description of the transaction controlled corporation is distributed (a
close of the last calendar year in which, \which one U.S. real property ho|din95-percent shareholder), the distributing

tmh:ntcorporatlon relied upon the State'corporation distributes the stock of an.corporation will qualify for nonrecogni-

(6) Anti-abuse rule. If a domestic other U.S. real property holding corpo-tion under paragraph (c)(2)() of this

t-abuse | o ration in a transaction that is describe€Ction if, with respect to such 5-percent
corporation is directly or indirectly under section 355 Shareholder, either—

formed or availed of by one or more™ . (A) The distribution qualifies for
foreign persons to hold the stock of a (i) For purposes of this paragraph,,nrecognition under paragraph (c)(3) of
second domestic corporation for a prin{C)(1), an income tax return (includingis section; or

cipal purpose of avoiding the application? @mended return) will be considered a gy The distributing corporation rec-

of section 367(e)(1) and the requireliMely filed Federal income tax return if oonizes gain (but not loss) on the distri-
ments of this section, any distribution ofit IS filed prior to the time that the p ion under paragraph (b) of this sec-
stock or securities to which section 35gNtermnal Revenue Service discovers thaj,,

applies by such second domestic corpd1€ reporting requirements of this para- i) Reporting RequirementsTo
ration shall be treated for Federal in-9r@Ph have not been satisfied. qualify for nonrecognition treatment un-
come tax purposes as a distribution to (2) Distribution by a publicly traded der paragraph (c)(2)(i) of this section,
such foreign person or persons, followed@orporation— (i) Conditions for nonrec- the distributing corporation must attach
by a transfer of the stock or securities tdgnition. Except as provided by para-to its timely filed Federal income tax
the first domestic corporation. Thegraph (c)(2)(ii) of this section, gain shallyeturn, for the taxable year in which the
qualification of the distribution to the not be recognized under paragraph (Djistribution occurs a statement titled
foreign person for an exception to theof this section by a domestic corporation'Section 367(e)(1) — Reporting of Sec-
general gain recognition rule of para-making a distribution that qualifies for tion 355 Distribution by U.S. Publicly
graph (b)(1) of this section, and thenonrecognition under section 355 offraded Corporation to Foreign Persons,”
consequences of the transfer to the firgitock or securities of a domestic consigned under penalties of perjury by an
domestic corporation under this sectiontrolled corporation to a person who isofficer of the corporation, disclosing the
shall be determined in accordance witiot a qualified U.S. person (as definedollowing information:

all of the facts and circumstances. in paragraph (b)(1)(i) of this section) if (A) A statement that the distribution
(c) Nonrecognition of gain-(1) Dis- both of the following conditions are js one to which paragraph (c)(2) of this
tribution by a U.S. real property holding satisfied: section applies.

corporation of stock in a second U.S. (A) Stock of the domestic controlled (B) A description of the transaction
real property holding corporationGain corporation with a value of more thanin which the distributing corporation
shall not be recognized under paragrap80 percent of the outstanding stock othat is publicly traded on a U.S. securi-
(b) of this section by a domestic corpo-the corporation is distributed with re-ties market distributed stock or securi-
ration making a distribution that quali- spect to one or more classes of théies of a domestic controlled corpora-
fies for nonrecognition under sectionoutstanding stock of the distributing cor-tion.
355 of stock or securities of a domestigoration that are regularly traded on an (C) The U.S. securities market on
controlled corporation to a person whoestablished securities market, as definedhich the stock of the distributing cor-
is not a qualified U.S. person (as dein § 1.897-1(m)(1) and (3), located inporation is publicly traded.
fined in paragraph (b)(1)(i) of this sec-the United States. Stock is considered to (D) A statement that, at the time of
tion) if the conditions specified in para-be regularly traded if it is regularly the distribution, either—
graphs (c)(1)(i) and (ii) of this section quoted by brokers or dealers making a (1) The distributing corporation does
are both satisfied: market in such interests. A broker omot know or have reason to know that
() Immediately after the distribution, dealer is considered to make a markedny distributee who is not a qualified
both the distributing and controlled cor-only if the broker or dealer holds him-U.S. shareholder (as defined in para-
porations are U.S. real property holdingself out to buy or sell interests in thegraph (b)(1)(i)) of this section) is a
corporations (as defined in sectionstock at the quoted price. 5-percent shareholder; or



(2) The distributing corporation (1) Owned stock or securities of the (A) If more than ten foreign
knows or has reason to know that onelistributing corporation immediately distributees, at any time during the en-
or more distributees who are not qualiprior to the distribution; tire term of the gain recognition agree-
fied U.S. persons are 5-percent share- (2) owned stock or securities of thement, are eligible to be qualified foreign
holders, and, that with respect to eachjstributing corporation within two years distributees, the distributing corporation
such 5-percent shareholder, either—yior to the distribution and directly, Shall designate the foreign distributees

(i) Gain will not be recognized be-indirectly, or constructively (using the tO be considered qualified foreign
cause the requirements of paragrapfules of section 318) owns 50 percent offistributees for which nonrecognition is
(c)(3) of this section are satisfied; ormore of either the total voting power orclaimed under this paragraph (c)(3).

(i) Gain (but not loss) will be recog- the total value of the stock of the (B) Immediately after the distribution
nized in accordance with paragraph (bylistributing or controlled corporation @nd on each testing date beginning after
of this section. immediately after the distribution; or the distribution and during the period

(iv) Timely filed return.For purposes (3) Is a transferee or substitutetgat tht? da_greement tﬁ re%ogplzef %{:un
of this paragraph (c)(2), an income taxdistributee, as defined in paragrapk( e?cn edin parf}':lgrtapth (eX( ?("') Of tthls
return (including an amended return)c)(3)(vi)(C) or (D) of this section. Zies(;rligz)tir:s égreoreaﬁién (?havtailsjetr?e fai?
will be considered a timely filed Federal (C) For purposes of this section, exna et va?ue o?the assets of the distrib-
income tax return if it was receivedcept as provided by paragraphying corporation, less all liabilities of
prior to the time that the Internal Rev-(c)(3)(i)(D) of this section, the term 9 P '

- . . the distributi ti t -
enue Service discovers that the reportingualified foreign distributeds a foreign ce?ad tlﬁe“ alrjnlggmcgfr%(;rii |t(;]r:i)t trr?:sdisﬁ)i(b-
requirements of this paragraph (c)(2Mistributee that, during the entire perioqiing corporation realized, but did not

have not been satisfied. for which the agreement to recogniz&ecognize (on or after the distribution)
(v) Relation to other nonrecognition gain (described in paragraph (c)(3)(iii) nder this paragraph (c)(3), as a conse-
provisions. If the distribution of the of this section) is in effect with respectquence of the distribution ’vvith respect
stock and securities of the controlledo the distributee, is either an individualto qualified foreign distributees. This
corporation also qualifies for nonrecog-or a corporation (as defined in SeCtiO’}equirement will be deemed satisfied for
nition under paragraph (c)(1) of this7701(a)(3)), resident of a foreign COUN-yny testing date upon which the adjusted
section, the distributing corporation shalkry that maintains a comprehensive iny5sis of the distributing corporation’s
be entitled to nonrecognition under paracome tax treaty with the United States,qqets less all liabilities of the distribut-
graph (c)(1) of this section and not thiswhich contains an information exchange;ng co,rporation, exceeds the amount of

paragraph (c)(2). provision. However, no more than teNye deferred gain. A testing date is—
(3) Distribution of certain domestic foreign distributees in total may be (1) The |ast day of any taxable year
stock to 10 or fewer qualified foreigncurrent or former qualified foreign o the gistributing corporation during
distributees—(i) In general. (A) Gain distributees (including any transferee ofnich the agreement to recognize gain
shall not be recognized under paragrapBubstitute distr_ibutees as defineq in pargg i effect: and
(b) of this section by a domestic corpo-graph (c)(3)(vi)(C) or (D) of this sec- 5y any date upon which the distrib-
ration making a distribution that quali-tion) during the entire term of the gainying corporation distributes property to
fies for nonrecognition under section'écognition agreement. See, howevefis ghareholders under section 301(a).
355 of stock or securities of a domestigaragraph (c)(3)(vi)(G) of this section At all times until the close of the
controlled corporation with respect to afor special rules applicable to substitute, 55.month period following the end of
foreign distributee (defined in paragraptflistributees. the taxable year of the distributing cor-
(©)(3)()(B) of this section) that is a (D) Unless the distributing corpora-poration in which the distribution was
qualified foreign distributee (defined intion obtains a ruling from the Internalmade, except under the circumstances
paragraph (c)(3)(i)(C) of this section),Revenue Service to the contrary, n@&nd subject to the consequences pre-
provided that each of the conditionsforeign distributee shall be treated as &cribed in paragraphs (c)(3)(vi) and (vii)
contained in paragraph (c)(3)(ii) of thisqualified foreign distributee if it holds of this section, all qualified foreign
section is satisfied. If one or moreits interest in the distributing corporationdistributees must continue to own, di-
foreign distributees are not treated ashrough a partnership, trust or estaterectly or indirectly, all of the stock and
qualified foreign distributees, the distrib-characterized as such under the taxatiogecurities of the distributing and con-
uting corporation shall recognize a perdaws of the United States or any entitytrolled corporations that the qualified
centage of the gain realized on thehat is treated as fiscally transparenforeign distributee owned, directly or
distribution, equal to the percentage ofinder the taxation laws of the foreignindirectly, immediately after the distribu-
its stock owned immediately before thecountry in which it is a resident if suchtion (including any stock and securities
distribution, directly or indirectly, by country maintains a comprehensive inof the distributing or controlled corpora-
foreign distributees who are not quali-come tax treaty with the United Statesion later acquired from the distributing
fied foreign distributees. See paragraplwhich contains an information exchangeyr controlled corporation for which the

(b)(5) of this. section for rules regardingprovision. distributee has a holding period deter-
the ownership of stock held by a part- (iiy Conditions for nonrecognitionA mined under section 1223 by reference
nership, trust, or estate. distribution of stock or securities de-to the stock or securities).

(B) For purposes of this paragraphscribed in paragraph (c)(3)(i) of this (D) The distribution of stock or secu-
(c)(3), the term foreign distributeeis section to a qualified foreign distributeerities described in paragraph (c)(3)(i) of
any person who is not a qualified U.S.shall not result in the recognition ofthis section must not be a distribution
person (as defined in paragraph (b)(1)(ipain if each of the following conditions pursuant to which the distributing corpo-
of this section) if such person— is satisfied: ration goes out of existence.



(E) The distributing corporation mustthat is a corporation for Federal incomeaxable year of the distribution and
file an agreement to recognize gain, anthx purposes under section 7701(a)(3)ending with the taxable year that in-
the controlled corporation must agree to (C) A description of the stock andcludes the close of the 120-month pe-
be secondarily liable in the event thatsecurities of the distributing and con-riod following the taxable year of the
the distributing corporation do_e.s not paytrol!ed corporations ownec.i. (directly. Ordistributing corporation in which the
the tax due upon a recognition eventndirectly) by each qualified foreign gjstributon was made. The attached
described in paragraph (c)(3)(vii) of thisdistributee, including— statements shall be signed under penal-
section. The agreement is described in (1) The number or amount of sharesjjes of perjury by an authorized officer
paragraph (c)(3)(iii) of this section and (2) The type of stock or securities;jn the case of any qualified foreign
filed by the distributing corporation with  (3) The fair market values of the gistriputee that is a corporation for Fed-
its Federal income tax return for itsstock and securities of the controlledsrz) income tax purposes or by the
taxable year in which the distribution iscorporation owned (dlrg_ctly or |r_1d|- individual in the case of a qualified
made. rectly) by the qualified foreign foreign distributee that is an individual.

(F) For each of the taxable years ofdistributee(s), determined immediately (H) An attached statement from the
the distributing corporation, beginningbefore and immediately after the dism'controlled corporation declaring that it
with the taxable year of the distributionbution; o - will provide to the distributing corpora-
and ending with the taxable year that (4) The distributing corporation’s ad- o, "the “annual certifications described
includes the close of the 120-monthusted basis (immediately before the paragraph (c)(3)(v)(B) of this section
period following the end of the taxabledistribution) in the stock and securities A
year of the distributing corporation inof the controlled corporation distributed (1) An agreement by the distributing
which the distribution was made, allto the qualified foreign distributees; ~ corporation to attach to its tax returns
qualified foreign distributees and the (5) The fair market value of the dis- %he annual certifications of the qualified
controlled corporation must provide totributing corporation (fair market value oreign c_jlstrlbutees_ and .the controlled
the distributing corporation the annualof its assets, less all liabilities of theCOrPoration described in paragraphs
certifications described in paragraptdistributing corporation) immediately af-(C)(3)(V)(A) and (B) of this section,
(©)(3)(v) of this section, and the distrib-ter the distribution. Such amount musféSPectively, and to meet any other
uting corporation must file the certifica- exceed the amount of gain that thdeporting requirement in accordance
tions with its tax return. distributing corporation realized, but digWith paragraph (c)(3)(v) of this section.

(i) Agreement to recognize gain.NOt recognize under this paragraph (iv) Waiver of period of limitation.
The “agreement to recognize gain re(c)(3), on the distribution to qualified The distributing corporation and the
quired by this paragraph (c)(3)(iii) shallforeign distributees. Alternatively, thecontrolled corporation must file, with
be prepared by or on behalf of thefair market value standard will bethe_ gam recognition agreg_ment de'
distributing corporation and signed un-deemed satisfied if the adjusted basis dicribed in paragraph (c)(3)(iii) of this
der penalties of perjury by an authorizedhe assets of the distributing corporation$ection, a waiver of the period of limita-
officer of the distributing corporation. less all liabilities of the distributing tion on the assessment of tax upon the
An authorized officer of the controlled Corporation, exceeds the amount of th@ain realized on the distribution to the
corporation must also sign the agreedeferred gain. qualified foreign distributee(s). The
ment under penalties of perjury, agree- (6) For each applicable valuation, awaiver shall be executed on Form 8838,
ing to extend the statute of limitationssummary of the method (including ap-substitute form, or such other form as
and accept liability for the tax in the praisals, if any) used for determining themay be prescribed by the Commissioner
event that the distributing corporationfair market values required by this parafor this purpose and shall extend the
fails to pay the tax upon a recognitiongraph (c)@3)(ii). _ period for assessment of such tax to a
event. The agreement provided by the (D) The distributing corporation's date not earlier than the close of the
distributing corporation shall set forthagreement to recognize gain in accorthirteenth full year following the taxable
the following items, under the headingdance with paragraph (c)(3)(vii) of thisyear that includes the distribution. A
“GAIN RECOGNITION AGREEMENT _section. properly executed Form 8838, sgbstltute
UNDER § 1.367(e)—1T(c)(3)(iii)", with (E) The controlled corporation’s fo_rm, or such other f_orm authorized by
paragraphs labeled to Correspond Witﬁgreement to be Secondarily liable fOlthIS paragraph (C)(‘?’)(IV) Sha"_be deemed
such items: the distributing corporation’s tax liabil- to be consented to and signed by a

(A) A declaration that the distribution ity, pursuant to the gain recognitionserVIC{? Qenter Director or the Assistant
is one to which paragraph (c)(3) of thisagreement described in this paragrapfommissioner (International) for pur-
section applies. ©(@)iii). _ ~ poses of 8§ 301.6501(c)- 1(d) of this

(B) A description of each qualified . (F) A waiver of the period of limita- chapter. o
foreign distributee, which shall includeions by both t_he d|str|but|r]g an_d con- (V) Annual _cert|f|cat|ons and other
the qualified foreign distributee’s— trolled corporation as described in parareporting requirementsFor each of the

) N ) graph (c)(3)(iv) of this section. taxable years of the distributing corpora-
(1) Name; _ (G) An attached statement from eachion, beginning with the taxable year of
(2) Address; _qualified foreign distributee declaringthe distribution and ending with the
(3) Taxpayer identification number (if that the qualified foreign distributee will taxable year that includes the close of
any); and provide to the distributing corporationthe 120-month period following the end

(4) Residence and citizenship (in thethe annual certifications described inof the taxable year of the distributing
case of an individual) or place of incor-paragraph (c)(3)(v)(A) of this section forcorporation in which the distribution
poration and country of residence (in theeach of the taxable years of the distribwas made, the distributing corporation
case of a qualified foreign distributeeuting corporation, beginning with themust file with its Federal income tax



return the annual certifications for thatliabilities of the distributing corporation the first annual certification thereafter
year described in this paragraplon all testing dates, exceeded thdiled under paragraph (c)(3)(v) of this
©)(3)(v). amount of the gain deferred as of thesection:

(A) Each current qualified foreign testing date. (1) A description of the transaction
distributee must provide to the distribut- (vi) Special rule for nonrecognition (including a statement of applicable In-
ing corporation an annual certification,transactions.(A) Gain shall not be rec- ternal Revenue Code provisions, and a
signed under penalties of perjury by arognized under paragraph (c)(3)(vii) ofdescription of stock or securities trans-
authorized officer of the qualified for- this section if the distributing or con-ferred, exchanged, or received in the
eign distributee that is a corporation oitrolled corporation is acquired by atransaction).
by the qualified foreign distributee thatsuccessor-in-interest (described in para- (2) A description of the successor-in-
is an individual (as the case may be)graph (c)(3)(vi)(B) of this section), or interest (including the name, address,
Each annual certification must identifyupon a direct or indirect disposition by ataxpayer identification number, and
the distribution with respect to which it qualified foreign distributee of stock orplace of incorporation of the successor
is given by setting forth the date and asecurities of a distributing or controlledin interest).
summary description of the distribution.corporation (or a successor-in-interest) (3) An agreement of the successor-in-
In the annual certification, the qualifiedthat is subject to a gain recognitioninterest, signed under penalties of per-
foreign distributee must declare that—agreement described in paragrapiury by an authorized officer of the

(1) The qualified foreign distributee (c)(3)(iii) of this section, if the require- successor-in-interest corporation, to suc-
continues to satisfy paragraphments of this paragraph (c)(3)(vi) areceed to all of the responsibilities and
(©)(3)()(C) of this section; and satisfied and the disposition consists ofluties of the distributing corporation or

(2) The qualified foreign distributee a transfer described in section 332, 337the controlled corporation (as the case
continues to own, directly or indirectly, 351, 354, 355, 356, or 361 that does namay be) under this paragraph (c)(3) as if
without interruption, the stock and secu+esult in a substantial transformation (ashe successor-in-interest were the dis-
rities of the distributing and controlled defined in paragraph (c)(3)(vii)(B) of tributing or controlled corporation.
corporations (except to the extent thehis section). For special rules regarding (F) Gain shall not be recognized un-
stock or securities have been disposetlansfers described in section 355, seder paragraph (c)(3)(vii) of this section
of in a transfer described in paragraptparagraph (c)(3)(vi)(G) of this section.in a transaction described in paragraph
(c)(3)(vi) of this section). (B) For purposes of this section, the(c)(3)(vi)(A) of this section in which a

(B) The controlled corporation mustterm successor- in-interestefers to any qualified foreign distributee, directly or
provide a certification to the distributing domestic corporation that acquires théndirectly, disposes of, and a transferee
corporation, signed under penalties ofssets of the distributing or controlleddistributee acquires, stock or securities
perjury by an authorized officer of thecorporation in a transaction described irof the distributing or controlled corpora-
corporation, that lists each current qualisection 381(a) to which this paragraphion (or a successor-in-interest), or an-
fied foreign distributee holding (directly (c)(3)(vi) applies. other transferee distributee, only if the
or indirectly) stock of the controlled (C) For purposes of this section, theransferee distributee is either a qualified
corporation and its direct or indirectterm transferee distributeerefers to: U.S. person or qualifies as a qualified
ownership interest in the controlled cor- (1) Any corporation whose stock orforeign distributee under this paragraph
poration at both the first day and thesecurities are exchanged for the stock dic)(3) and the following information and
last day of the taxable year for whichsecurities of the distributing or con-agreements are included with the first
the distributing corporation files its Fed-trolled corporation (or a successor-in-annual certification thereafter filed under
eral income tax return, and certifies thaénterest), or of another transfereeparagraph (c)(3)(v) of this section:
accuracy of that list. distributee, in a transaction described in (1) A description of the transaction

(C) The distributing corporation mustsection 351, 354, or sections 361 andincluding a statement of applicable In-
attach to the annual certifications de381(a)(2), to which this paragraphternal Revenue Code provisions, and a
scribed in paragraphs (c)(3)(v)(A) and(c)(3)(vi) applies. description of the stock or securities of
(B) of this section, a statement signed (2) Any corporation that acquires thethe distributing or controlled corporation
under penalties of perjury by an authoassets of any qualified foreign(or a successor-in- interest) owned, di-
rized officer of the corporation, in which distributee, transferee distributee or subrectly or indirectly, by qualified foreign
the corporation declares that, to the bedtitute distributee in a transaction dedistributees immediately after the trans-
of its knowledge, the annual certifica-scribed in section 381(a). action).
tions are true. (D) For purposes of this section, the (2) An agreement of the distributing

(D) The distributing corporation mustterm substitute distributeeefers to any corporation and the controlled corpora-
also attach to the annual certifications gerson that acquires the stock or securtion (amending the agreement described
separate statement indicating— ties of the distributing or controlled in paragraph (c)(3)(iiij) of this section),

(1) The names and addresses of eadatorporation (or a successor-in-interest)signed under penalties of perjury by an
current and each former qualified for-or of a qualified foreign distributee, in aauthorized officer of the corporation, to
eign distributee; section 355 distribution. recognize gain (in the case of the dis-

(2) The percentage of direct or indi- (E) Gain shall not be recognized un-ributing corporation) and to be second-
rect ownership that the qualified foreignder paragraph (c)(3)(vii) of this sectionarily liable (in the case of the controlled
distributees retain in the distributingin a transaction involving a transfer ofcorporation) in accordance with the pro-
corporation at year-end; and the assets of the distributing or con-isions of this paragraph (c)(3) upon the

(3) A certification that the value of trolled corporation to a successor-in-occurrence of a disposition, directly or
the distributing corporation (or the ad-interest, only if the following informa- indirectly, by the foreign transferee
justed basis of its assets), less all of thdon and agreements are included withdistributee of any stock or securities of



the distributing or controlled corporationdistributee of any stock or securitiescontrolled corporation, directly or indi-
(or a successor-in- interest) (other than geceived by the substitute distributee irrectly, that the qualified foreign
disposition that itself satisfies the re-the transaction. distributees owned immediately after the
quirements of this paragraph (c)(3)(vi)). (3) _An agre_ement o_f each foreigndistribution. o
(3) An agreement of each foreignsu_bsutute d|sfcr|butee, S|gn§ad_u_nder pen- © !r) the case of a _salle (or similar
transferee distributee, signed under perﬁltles _of perjury by the |nd|V|du_aI or dlspp§|t|on), Filrec'gly or indirectly, by a
alties of perjury by the individual or an authorized officer of the corporation, toquallfled_f_orelgn dlstrlbut_ee c_)f the stock
authorized officer of the corporation tosucc_e_ed_to all of th_e respon5|b|l!t|_es,or securities of_the distributing or con-
comply with all of the responsibilitiés quahﬁcau_ons and duties of. a quallfledtrolled corporation (or a successor-in-
qualifications and duties of a qualifieafore'gn dl'strlbutee under this paragraphntergst) that does not result in a syb-
foreign distributee under this paragrapﬁc)(B)t.W'th respect to the stock orstantial _transformatlon, th_e distributing
(©)(3), with respect to the stock or S€curities of the distributing or con-corporation shall be required to recog-
secur,ities of the distributing or Ccm__trolled corporation (or a successor- inhize a proportionate amount of the gain

trolled corporation (or a SUCCESSOr- in_mterest) received by such substituteealized but not recognized under this

: : oo distributee. paragraph (c)(3), equal to the percentage
lﬂfrt?;tq)s?g\rlggddistl:iiittlgeor indirectly, by (vii) Recognition of gain(A) (1) The of stock of the distributing or controlled
' distributing corporation must file, within corporation, as the case may be, sold (or

(G) Gain shall not be recognized Ungy gays of a transaction described irtherwise disposed of), directly or indi-

der paragraph (c)(3)(vii) of this sectioninis paragraph  (c)(3)(vii)(A), an rectly, by the qualified foreign
in the case of a section 355 distribution, nended return for the year of thedistributee. However, if the sale (or
by a qualified foreign distributee of yigyinytion and recognize gain realizecbther disposition) of stock or securities
stock or securities of the distributing ory, + not recognized upon such distribuby a qualified foreign distributee results
controlled ‘corporation (or a successOrgion it prior to the close of the 120-in a substantial transformation, the dis-
in-interest), or of another qualified for- onih period following the end of the tributing corporation (or its successor-in-
eign distributee. The qualified foreign ayapie year of the distributing corporadnterest) must recognize the entire de-
distributee that distributed the stock Okjoq jn which the distribution was made,ferred gain that has not already been
securities is no longer required to COMyihe,. recognized under paragraph (c)(3)(vii)
ply with the rules of this section appli- )" A qualified foreign distributee of this section.
cable to qualified foreign distributees,gq)is (or otherwise disposes of) the stock (D) In the case of a nonrecognition
prowded SI.JCh person no longer .has anYr securities of the distributing or con-transaction that results in a substantial
interest, directly or indirectly, in the g4 corporation that the qualified transformation, the distributing corpora-
distributing and controlled corporation.oreign distributee owned (directly ortion must recognize the entire deferred
Thus, for example, such person is Nof,qirectly) (other than pursuant to again that has not already been recog-
counted as a qu"."“ﬂ?d forg|gn d'Smbl.JtEQransfer described in paragraph (c)(3)(vinized under paragraph (c)(3)(vii) of this
for purposes of limiting gain recognition ot s section); or section. If a nonrecognition transaction
to 10 or fewer foreign distributees. In iy any other transaction (e.g., adoes not result in a substantial transfor-
order for this provision to apply, the o pjic offering or reorganization) resultsmation, the distributing corporation does
substitute distributee must either be #1 a substantial transformation (as denot recognize any gain provided that the
qualified U.S. person or satisfy thefnaq in paragraph (c)(3)(vii)(B) of this requirements of paragraph (c)(3)(vi) of
requirements applicable to qualified for-gactign) 'in either the distributing or this section are satisfied.
eign distributees contained in this parag,nirolied corporation (or both). (E) A sale (or other disposition), di-
graph (c)(3) and must include with the 2y For purposes of this paragraphrectly or indirectly, by a substitute
first annual certification thereafter filed ) 3ywsij)(a), a disposition includes, but distributee, of all or a portion of the
under paragraph (c)(3)(v) of this sectiong’nqt |imited to, any disposition treatedstock or securities of the distributing or
the following information and agree- 55 4 sale or exchange under this subtitieontrolled corporation (or a successor-
ments: o ~ (e.g., section 301(c)(3)(A), 302(a),in-interest) that the substitute distributee
(1) A description of the transaction 351(b) or 356(a)(1)). For the computateceived in the section 355 distribution
(including a statement of applicable In-tion of gain in the case of a sale (orshall be treated as a disposition of such
ternal Revenue Code sections, and gimilar disposition), see paragraphstock or securities by a qualified foreign
description of the stock or securities(c)(3)(vii)(C) of this section. For the distributee (in accordance with para-
distributed in the transaction). computation of gain in the case of othegraph (c)(3)(vii)(C) of this section) for
(2) An agreement of the distributingtransactions, see paragraphpurposes of computing gain under this
corporation and the controlled corpora{c)(3)(vii)(D) and (F) of this section. For paragraph (c)(3)(vii).
tion (amending the agreement describedpecial rules regarding substitute (F) Other transactions or events shall
in paragraph (c)(3)(iii) of this section), distributees, see paragraph (c)(3)(vii)(E}rigger gain under this paragraph
signed under penalties of perjury by arof this section. (c)(3)(vii) as follows:
authorized officer of the corporation, to (B) A transaction is treated as a sub- (1) If a qualified foreign distributee
recognize gain (in the case of the disstantial transformation if, as a result ofceases to satisfy the requirements for a
tributing corporation) and to be secondsuch transaction, the qualified foreignqualified foreign distributee contained in
arily liable (in the case of the controlleddistributees, transferee distributees anparagraph (c)(3)(i)(C) of this section (or
corporation) in accordance with the prosubstitute distributees own, in the aggreany other specified requirements in
visions of this paragraph (c)(3) upon thegate, less than 50 percent of either thparagraph (c)(3) of this section), the
occurrence of a disposition, directly ortotal voting power or the total value of qualified foreign distributee shall be
indirectly, by a foreign substitute the stock of the distributing or thetreated as if it sold all of the stock and



securities that it owned, directly or indi- 367(e)(1) if its initial distribution of the Whether a failure to materially comply
rectly, in the distributing and controlled stock or securities of the controlledwas due to reasonable cause shall be
corporation (or a successor-in-interest)corporation was fully taxable underdetermined by the district director under
on the date that such person ceased fmragraph (b) of this section. all the facts and circumstances.
meet the requirements. (H) If additional tax is required to be (d) Other consequences(l) Ex-
(2) If a substitute distributee ceasegaid by the distributing corporation (or achange under section 897(e)(1)WVith
to satisfy the requirements for a quali-successor-in-interest) for the year of theespect to the treatment under section
fied foreign distributee contained indistribution, interest must be paid by theB97(e)(1) of a foreign distributee on the
paragraph (c)(3)(i)(C) of this section (ordistributing corporation (or the con-receipt of stock or securities of a do-
any other specified requirements introlled corporation if the distributing mestic or foreign corporation where the
paragraph (c)(3) of this section), thecorporation fails to pay the tax due) onforeign distributee’s interest in the dis-
substitute distributee shall be treated athat amount at the rates determinedributing domestic corporation is a
if it sold all of the stock and securitiesunder section 6621(a)(2) with respect tdJnited States real property interest, see
of the distributing or controlled corpora-the period between the date that wasection 897(e)(1) and the regulations
tion (or a successor-in-interest) that iprescribed for filing the distributing cor- thereunder.
received in the distribution, on the dateporation’s original income tax return for (2) Dividend treatment under section
that it ceased to meet the requirementshe year of the distribution and the date1248. With respect to the treatment as a
(3) If the distributing corporation (or on which the additional tax for that yeardividend of a portion of the gain recog-
a successor- in-interest) fails to satisfys paid. nized by the domestic corporation on
the requirement contained in paragraph (I) Net operating losses, capitalthe distribution of the stock of certain
(©)(3)(i)(B) of this section on any test- losses, or credits against tax that weroreign corporations, see sections
ing date during which the agreement tavailable in the year of the distribution1248(a) and (f) and the regulations
recognize gain is in effect, such failureand that are unused (whether or not theghereunder.
will be treated as if a substantial transhave expired since the distribution) at (3) Distribution of stock of a passive
formation has occurred on such datethe time of gain recognition described inforeign investment companjReserved)]
(4) If either the distributing or con- this paragraph (c)(3)(vi) may be applied (4) Reporting under section 6038B.
trolled corporation (or a successor-in{respectively) by the distributing corpo-Notice shall be required under section
interest) is acquired in a section 381(ajation against any gain recognized or ta038B with respect to a distribution
exchange and the acquirer is not @wed by reason of this provision, but nogescribed in this section. See
successor- in-interest that satisfies thether adjustments shall be made wittg 1.6038B-1T(e).
requirements of paragraph (c)(3)(vi)(E)respect to any other items of income or (e) ExamplesThe rules of paragraphs
such acquisition will be treated as if adeduction in the year of distribution or(p), "(c), and (d) of this section are
substantial transformation has occurredther years. illustrated by the examples below. In all
on the date of the acquisition. (viii) Failure to comply. (A) Except examples, assume that all foreign com-
(G) A qualified foreign distributee as otherwise provided in paragrapthanies are treated as corporations for
that sells (or otherwise disposes of) allc)(3)(viii)(B) of this section, if the Federal income tax purposes and are not
of its interest, directly or indirectly, in distributing corporation or the controlledtreated as fiscally transparent under the
the distributing and controlled corpora-corporation fails to comply in any mate-iaxation laws of the relevant foreign
tion ceases thereafter to be a qualifiedial respect with the requirements of thiscountry.
foreign distributee. In addition, whereparagraph (c)(3) or with the terms of an Example 1() FC, a Country Z company, owns
one qualified foreign distributee ownsagreement submitted pursuant hereto, @i of the outstanding stock of DC1, a domestic
all of the stock of another qualified if the distributing corporation knows orggg‘(’fg;'OSCZDgiot?]"ej’psdoﬂ'es‘;ifc Tgrpgﬁézgndﬂ?e
foreign distributee, and both persondias reason to know of any failure ofc; "~ o "Udile of the DCL stock is 300x, and
have identical direct or indirect interestsanother person to so comply, the distribec has a 100x basis in the DC1 stock. The fair
in the distributing or controlled corpora-uting corporation shall treat the initial market value of the DC2 stock is 180x, and DC1
tion, the direct or indirect sale (or otherdistribution of the stock or securities ofhas a 80x basis in the DC2 stock. Neither DC1
disposition) by one qualified foreign the controlled corporation as a taxablgor PC2 i a U.S. real property holding corpora-
distributee of all of its interest in the exchange in the year of the distribution lon. Country 2 does Not maintain an income tax
el : : : treaty with the United States.
distributing or controlled corporation In such event, the period for assessment i in a transaction qualifying for nonrecogni-
(under paragraph (c)(3)(vii) of this sec-of tax shall be extended until three yearsion under section 355, DC1 distributes all of the
tion) will terminate the qualified foreign after the date on which the Internalstock of DC2 to FC. After the distribution, the
distributee status for the second qualiRevenue Service receives actual noticBS: Stocg has a fair ”;]arke; Va'“e%flzox'f i
fied foreign distributee. The principlesof such failure to comply. () Under paragraphs (b)(1) and (2) of this
. . . . section, DC1 recognizes gain of 100x, which is
of this paragraph (c)(3)(vii) shall gener- (B) If a person fails to comply in any the difference between the fair market value
ally be applied so that any gain relatingmaterial respect with the requirement$180x) and the adjusted basis (80x) of the stock
to the same stock of the distributing orof this paragraph or with the terms of arf"nsé“ggﬁ%nug‘ggr ggri‘gggha(‘?;?isogfthgxseig“&’;
controlleq corporation by more than oneagreement submitted pursuant ther_et C1 stock, and a basis of 60x in the DC2 stock.
person is not taxed more than oncehe provisions of paragraph (c)(3)(Vii)- gxample 2.() C, a citizen and resident of
under this paragraph (c)(3)(vii). In any(A) of this section shall not apply if the country F, owns all of the stock of DC1, a
event, gain recognized pursuant to thiperson is able to show that such failurglomestic corporation. DC1, in turn, owns all of
paragraph (c)(3)(vi), on a cumulativewas due to reasonable cause and ngthee ngfkmgIkgc\/zéluagsgf a ed%”giﬁ's‘iogsrliosorsagg?-
basls, shall not gxc_eeq the amount OMIIfyI neglect, p(owded that the person, 4 ¢ has a 100x basis in the DCL stock. The
gain that the distributing corporationachieves compliance as soon as thgcy stock has a fair market value of 200x, and
would have recognized under sectiorperson becomes aware of the failuredDC1 has a 180x basis in the DC2 stock.



(i) In a transaction qualifying for nonrecogni- Example 5.(i) Assume the same facts as inmaintains an income tax treaty with the United
tion under section 355, DC1 distributes to C all ofExample 4.In addition, two years after DC1l's States that includes an information exchange pro-
the stock of DC2. DC1 and DC2 are U.S. realdistribution of DC2 stock to FC, FC sells 25 vision.
property holding corporations immediately afterpercent of the DC2 stock to Y, an unrelated (iii) In a distribution qualifying for nonrecogni-
the distribution. After the distribution, the DC1 corporation. One year later, FC sells an additionalion under section 355, DC1 distributes all of the
stock has a fair market value of 300x. 30 percent of its DC2 stock to Z, anotherStock of DC2 to P1. Paragraph (b)(5)(i) of this

(i) Under paragraph (c)(1) of this section, ynrelated corporation. section _Erovic(jjes tEat stockdowned by a palrtnsrs_hip

rovided that DC1 complies with the reportin " " . . Is considered to be owned proportionately by its
Eequirements contained n paragraph (c)(][?)(ii) o () Under paragraph (C)(3)(vil) of this section, ,arners. Under paragraph (b)(5)(ii) of this section,
this section, DC1 does not recognize gain on th&Pon FC's sale of 25 percent of its DC2 stockit ysp certifies to DC1 that it is a qualified U.S.

distribution of the DC2 stock because DC1 and’Cl 1S re?}‘.":]edhto fll(e:zan amkended éetuyg fo:}Itheperson (and DC1 does not know or have reason to
year in which the DC2 stock was distributed tOyqy that the certification is false), no Federal

bC2 are U.S. rea property holding corporatlonsFC’ and recognize 100x of gain, which represent@lcome tax shall be imposed with respect to the

immediately after the distribution. 25 percent of the gain realized but not recognized;ctripti
(IV) Under section 897(e) and the regu|ati0ns p 9 9 istribution by DC1 of DC2 to P1, to the extent of

thereunder, C is considered to have exchange0 .t“he distribution. ~ USP’s 40 percent interest in P1.

DC1 stock with a fair market value of 200x and _ (iii) Upon FC's second sale of 30 percent of its (iv) Paragraph (c)(3)(i)(D) of this section pro-
an adjusted basis of 40x for DC2 stock with a fairPC1 Stock, DC1 is required to file anothervides that no foreign distributee may be treated as
market value of 200x. Because DC2 is a U.S. regtmended return for the year of the distribution andh qualified foreign distributee with respect to stock
property holding corporation, and its stock is a/€C0gnize the balance of the deferred gain, oof the distributing corporation owned through a
U.S. real property interest, C does not recognize00%, because such sale results in a substantiphrtnership, unless the distributing corporation
any gain under section 897(e) on the distributiontransformation (within the meaning of paragraptreceives a ruling from the Internal Revenue Ser-

C takes a basis of 40x in the DC2 stock, and itdS)(3)(Vi))(B) of this section). vice to the contrary. Thus, DC1 may not avoid
basis in the DC1 stock is reduced to 60x pursuant Example 6.(i) Assume the same facts as inrecognition of the remaining 60 percent of the
to section 358. Example 5 except that FC did not sell an realized gain (relating to the interest of P1 owned

Example 3.() All of the outstanding common 2dditional 30 percent of its DC2 stock. Insteadby FC) by entering into a gain recognition agree-
stock of DC, a domestic corporation that is not &2C2 issued additional stock in a public offeringment pursuant to paragraph (c)(3) of this section,
U.S. real property holding corporation, is regularlythat reduced FC's interest in DC2 to less than S@inless DC1 obtains a ruling to the contrary.

traded on an established securities market locateRfrcent. Example 9 ()) DC1, a domestic corporation,

in the United States. None of the foreign share- (i) The public offering caused a substantialoWns all of the stock of DC2, also a domestic
holders of DC (directly, indirectly, or construc- transformation because, as a result of the publiforPoration. The stock of DC1 is owned equally
tively) owns more than five percent of the com-offering, the interest of FC in DC2 was reduced to2Y three shareholders: A, a domestic corporation,
mon stock of DC. DC owns all of the stock of less than 50 percent of the amount of stock thaf» @ U.S. citizen, and FB, a Country Y company.
DS, a domestic corporation. The stock of DS ha$C owned in DC2 immediately after the distribu- _(ii) A short time before DC1 adopted a plan to

appreciated in the hands of DC. tion. Thus, the result is the same asBrample 5. distribute the stock of DC2 to its shareholders, but

(ii) In a transaction qualifying for nonrecogni- Example 7.(i)) Assume the same facts as in alf;etirnthetrk]):a&ciis?rfibdulzﬁ)(;torié)f %?ée%egggvsggteg
tion under section 355, DC distributes all of theExample 4 In addition, one year after DC1's P 9 ! !

A domestic corporation, and contributed its DC1
stock of DS to the common shareholders of DCdistribution of DC2 stock to FC, FC transfers all stock to Newco in a transaction qualifying for

(iii) Under paragraph (c)(2) of this section, DC of the DC2 stock to FS, a company resident in

: . 2 o= ] . nonrecognition under section 351. A valid business
does not recognize gain on the distribution of theCountry X, in exchange for all of the FS stock, in purpose existed for FB's transfer of the DC1 stock

DS stock to any foreign distributee, provided that? transaction described in section 351. to Newco, but this purpose would have been
DC complies with the reporting requirements (i) FS is described as a transferee distributegsijied irréspective of whether FB transferred the
contained in paragraph (c)(2)(iii) of this section.under paragraph (c)(3)(vi)(C) of this section. Thepcy stock to Newco before the distribution of
Each shareholder’s basis in the DC and DS stockansfer by FC of DC2 stock to FS is a nonrecogpcp, or after the distribution of DC2 (in which
is determined pursuant to section 358. nition transaction under paragraph (c)(3)(vi) of thiscase FB would have transferred the stock of DC1
Example 4. (i) FC, a company resident in section provided all of the requirements in parayzng pc2 to Newco).
Country X, owns all of the stock of DC1, a graph (c)(3)(vi)(F) of this section are satisfied. (FS i) pyrsuant to paragraph (b)(6) of this section,
domestic corporation. DCL1, in turn, owns all ofis counted, together with FC, for purposes Ofine ‘District Director may determine that FB
the stock of DC2, a domestic corporation. The faidimiting nonrecognition treatment to up to ten formed Newco for a principal purpose of avoiding
market value of the DC1 stock is 1,000x, and FQyualified foreign distributees during the time thatgection 367(e)(1). In such case, for Federal income
has a basis in the DC1 stock of 800x. The DCZhe gain recognition agreement is in effect.) DCliy purposes, FB will be treated as having re-
stock has a fair market value of 500x at the timewill not recognize gain under the gain recognition.aived the stock of DC2 in a section 355 distribu-
of the distribution, and DC1 has a 100x basis inagreement upon FC's transfer of the stock of DC%ion and then as having transferred the stock to
the DC2 stock. Neither DC1 nor DC2 is a U.S.to FS if DC1 enters into a new agreementrNeWCO in a section 351 transaction.
real property holding corporation. Country X agreeing to recognize gain if FS sells DC2 stock, (iv) If B was not a shareholder of DC1 so that
maintains an income tax treaty with the Unitedand the provisions of paragraph (c)(3)(vi) of thisA and FB were equal (50 percent) shareholders
States that includes an information exchange prosection are satisfied. A sale by FC of FS stockg yoyiq pe treated as a foreign distributee within
vision. would be treated as a recognition event und he meaning of paragraph (c)(3)()(B) of this
(i)) In a transaction qualifying for nonrecogni- Paragraph. (C)®)(vi) because such sale Wwouldection without the application of paragraph (b)(6)
tion under section 355, DC1 distributes to FC aliconstitute an indirect disposition by FC of the ¢ yis section. In such case, DC1 would recognize
of the stock of DC2. Immediately after the DC2 stock. 50 percent of the gain realized on the distribution
distribution, the DC1 stock has a fair market value Example 8. (i) PIl, an entity treated as a of the DC2 stock, unless FB was a qualified
of 500x. Thus, the value of DC1 exceeds 400xpartnership for Federal income tax purposes, ownfgreign distributee within the meaning of para-
the amount of the deferred gain on the distribuall of the outstanding stock of DC1, a domesticgraph (c)(3)(i) of this section and the conditions
tion. corporation. DC1 owns all of the outstandingunder paragraph (c)(3)(ii) of this section were
(iiiy Under paragraph (c)(3) of this section, Stock of DC2, another domestic corporation. Thesatisfied.
DC1 will not recognize gain on the distribution of fair market value of the DC1 stock is 900x and Pl Example 10 (i) DC1, a domestic corporation,
the DC2 stock to (foreign distributee) FC if FC ishas an 900x basis in the DC1 stock. The failpwns all of the stock of DC2, also a domestic
a qualified foreign distributee (as described inmarket value of the DC2 stock is 600x and DClcorporation. The stock of DC1 is owned by FP, a
paragraph (c)(3)(i)(C) of this section) and DC1has a 400x basis in the DC2 stock. Neither DCleompany resident in Country X. Country X main-
enters into a gain recognition agreement (in whicior DC2 is a U.S. real property holding corpora-tains in income tax treaty with the United States
DC2 agrees to be secondarily liable), as describelon. that includes an information exchange provision.
in paragraph (c)(3)(iii) of this section, and DC1, (ii) FC, a company resident in country X, and The DC2 stock has a fair market value of 500x at
DC2 and FC otherwise comply with all of the USP, a U.S. corporation, are the sole partners dhe time of the distribution, and DC1 has a basis
provisions of paragraph (c)(3) of this section.Pl. Under the rules and principles of sections 70Dbf 100x in the DC2 stock. The stock of DC1 has a
Pursuant to section 358, FC will take a 400x basishrough 761, FC is entitled to a 60 percent, andralue of 500x (excluding DC1's investment in
in the DC2 stock and FC’s basis in the DC1 stockJSP is entitled to a 40 percent, distributive sharé&dC2). Neither DC1 nor DC2 is a U.S. real
will be reduced to 400x. of each item of Pl income and loss. Country Xproperty holding corporation.



(i) FP forms a holding compary residen in
County X, Newcq ard transfes 50 percen of its
DC1 stok to Newa in an exchang describé in
sectim 351 Immediatey after those transactions,
DC1 distributes all of its DC2 stok to FP in
exchang for FPs stodk of DC1 in a transaction
describé in sectim 355 Thus after the non pro
rata distribution FP owns all of the stodk of DC2,
and FP alo owns all of the stok of Newco,
which, in turn, owns all of the stodk of DC1.

(i) Newoo arnd FP are foreign distributees
(unde paragrap (c)(3)(i)(B)(2) of this section)
becaus they owneal stok of DC1 immediately
prior to the distribution Assumirg tha all of the
requiremerg of the gain recognitim agreement
exceptimn unde paragrap (c)(3) of this section
are satisfiel (so tha both FP and Newa are
qualified foreign distributes unde paragraph
©)3)(I)(C) of this section) DC1 will not be
immediatey taxabk on the 400k gain realized on
the distribution of the stok of DC2. Gain will be
triggered unde the gain recognition agreement
unde paragrap (c)(3)(vii) of this section if FP
sells stodk of Newa (becaue sud sak would be
an indired disposition by FP of the stodk of DC1),
if Newao sells stok of DC1, or if FP sells stock
of DC2.

Exampé 11. (i) Assumne the same facts as in
Exampé 10, excep tha Newo is a company
residen of County Z, and County Z does not
maintan an income tax treay with the United
States tha includes an information exchang pro-
vision.

(i) DC1 may still ente into a gain recognition
agreemen unde paragrap (c)(3) of this section.
Both FP and Newa are foreign distributees but
Newa is not a qualified foreign distributee Thus,
DC1 mug recogniz 50 percent or 200x of the
400x deferral gain on the distribution of DC2
stock Sud (50 percen} portion equat the per-
centag of the DCl1l stok owned by foreign
distributees that are not qualified foreign
distributee (the 50 percen of the stodk owned by
Newco) DC1 may defa 50 percen of the gain,
with respet to the portion of its stok owned by
FP, a qualified foreign distributee provided that it
mees the requiremerg of paragrap (c)(3) of this
section.

Exampé 12. (i) FC, a compary residen in
County X, owns all of the stok of DC1, a
domestt corporatimm (and has owned DC1 for
mary years) Countly X maintairs an income tax
treay with the United States tha includes an
information exchang provision DC1, in turn,
owns all of the stodk of DC2, a domestt corpora-
tion. DC1 has abass of 200x in the DC2 stock,
and the DC2 stok has avalue of 500x Immedi-
ately after the distributim of DC2 described
below, DC1 has avalue of more than 300x.

(i) DC1 distributes all of the stok of DC2 to
FC (a qualified foreign distributeg in atransaction
describél unde sectiom 355 ard satisfies all of
the requiremerd of paragrap (c)(3) of this section
to qualify for an exception to the genera rule of
taxation unde section 367(e)(1) Two years after
the initial distribution FC distributes all of the
stod of DC2 to its sole shareholde FP, a resident
of County X, in a transactia describe under
section 355.

(iii) Unde paragrap (c)(3)(vi)(D) of this sec-
tion, FP is a substitue distributee with respet to
the DC2 stock Providal tha the requiremerg of
paragrap (c)(3)(vi)(G) of this secti are satis-
fied, FP replace FC as a qualified foreign
distributee with respetto the DC2 stok (although
FC is still a qualified foreign distributee with
respet to the DC1l stock) FC is no longer
required to maintan an interes in DC2 for

purpose of determiniy whethe a substantial
transformatio occurs Thus a sak by FP of the
stok of FC would not trigger gain unde para-
graph (c)(3)(vii) of this section.

Exampé 13. (i) DC1, a domestt corporation,
owns all of the stok of DC2, also a domestic
corporation The stok of DC1 is owned by two
shareholdersFP and FX. FP, a compary resident
in County Z, owns 25 percenm of the stok of
DC1. FX, acompary residen in County X, owns
75 percem of the stokk of DCLl County X
maintairs an income tax treay with the United
States tha includes an information exchang pro-
vision; Countly Z does not The fair marke value
of DC2 is 500x and DC1 has abass of 100 in
the DC2 stock Immediatey after the distribution
describé belov, DC1 has a value in exces of
400x.

(i) FP formed FS a compary residert in
County X, and transferré its 25 percen interest
in DC1 to FS in exchang for all of the stok of
FS in an exchang describé in sectim 351.
Within two yeass of the exchangeDC1 distributed
all of the stodk of DC2 to its shareholders.

(i) Unde paragrah (c)(3) of this section,
DC1 may defe a portion of its gain realized on
the distribution of DC2. DC1 mud immediately
recogniz 25 percen of the realized gain, or 100x,
becaus FP, a 25 percen (indirec) shareholdeis a
foreign distributee (within the meanirg of para-
graph (c)(3)(i)(B) of this section) but may nat be
treatel as a qualified foreign distributee (within
the meaniry of paragrap (c)(3)())(C) of this
section) DC1 may defe 75 percen of its realized
gain if FX is a qualified foreign distributee and
DC1 entes into a gain recognitian agreemen (in
which DC2 agres to be secondari liable), and
the provisiors of paragrap (c)(3) of this section
are otherwie met DC1 neal not include FS as a
qualified foreign distributee becaue FP and FS
had identicd 25 percem ownershp interess in
DC1, ard DC1 is taxabk with respet to suc 25
percen~ interest= Thus- unde- paragrap
(c)(3)(vii)(G) of this section a sak by FS of its
DC1 or DC2 stodk will nat resut in an additional
trigger of the gain recognitim agreemen under
paragrap (c)(3)(vii) of this section.

(iv) If FP was insteal a residen of County X,
DC1 could defe its entire realized gain if both FP
and FS were qualified foreign distributeesIn such
case DC1 would hawe three qualified foreign
distributees (DC1 is limited to ten qualified
foreign distributees including transfere and sub-
stitute distributes during the tem of the gain
recognition agreemen}. If FS sold its entire inter-
ed in eithe DC1 or DC2, DC1 would be required
to amen its Federd income tax retum for the
yea of the transfe and include 100x in income.
In sud case neithe FP nor FS would be
considerd a qualified foreign distributee immedi-
ately after the sak (and as aresult FP's sak of
its FS stok would not trigger additiond gain
unde paragrah (c)(3)(vii)(G) of this section) The
resut would be the sare if FP sold all of the
stok of FS (as sudh sak is an indired disposition
by FP of all its stodk of DC1 ard DC2). (In such
case the sak by FS of its stok of DC1 or DC2
would not trigger additiona gain unde paragraph
(c)(3)(vii)(G) of this section.)

(f) Effective date This sectin shall
be effective with respet to distributions
occurrirg on or after Septembe 13,
1996 Howeve, taxpayes may eled to
apply the rules of this sectim with
respet to distributiors occurrirg on or
after Decembe 31, 1995.

Pa.- 4.~ Sectil~ 1.6038B-T is
amendd by revising the secom sen-
tene of paragrap (b)(2)(i) and adding
the text of paragrap (€) to real as
follows:

§ 1.6038B-TI Reportirg of transfers
describ@ in sectiomm 367 (temporary).

(b)

(2) (i) For specid report-
ing rules applicabé to transfes de-
scribed unde sectim 367(e)(1) see
paragrap (e) of this section no report-
ing is requirel for transfes describe in
sectin 367(e)(2)

* * * * *

(® (1) Ingeneral If a domestic
corporation (distributing corporation
makes adistribution describé in section
367(e)(1) the distributing corporation
mug comply with the reportirg require-
mens unde this paragrap (e)(1) Form
926 ard othe requiremerd describe in
this section neel not be met by the
distributing corporatio in the cas of a
distribution- describel- in~ sectim
367(e)(1).

(2) Reportirg requremen if transac-
tion is taxabke unde section 367(e)(1)
If the distribution is taxabk to the
distributing corporation unde section
367(e)(d ard the regulatiors thereunde
the distributing corporatimm mug attach
to its Federd income tax retum for the
taxabk yea tha includes the dak of the
transfe a statemenh titled “‘Section
367(e)(3 Reporting—Compliane With
Section 6038B’, signad unde penalties
of perjuty by an officer of the corpora-
tion, disclosirg the following informa-
tion:

(i) A description of the transactio in
which the U.S. distributing corporation
distributed stok or securities of a con-
trolled corporation (whethe domestt or
foreign) to one or more foreign
distributees.

(i) The bass and fair marke value
of the stok amd securities tha were
distributed by the distributing corpora-
tion in the transaction.

(3) Reportirg requremens if transac-
tion qualifies for an exceptim to section
367(e)(1) If the distributing corporation
gualifies- for- an— exception-~ unde
8§ 1.367(e} 1T(c)(1) the requirements
of sectim 6038 are satisfid if the
distributing corporatiomn complies with
the reportirg requiremerd containel in
§ 1.367(e)-1T(c)(1)(ii) If the distribut-
ing corporation qualifies for an excep-
tion unde 8§ 1.367(e)-1T(c)(2) the re-
quiremens of sectim 6038 are



satisfiad if the distributing corporation
complies with the reportirg require-
mens-~ containg@- in~ 8§ 1.367(e)
1T(c)(2)(iii). If the distributing corpora-
tion qualifies for an exceptimmn under
§ 1.367(e)-1T(c)(3)the requiremers of
section 6038 are satisfied if the distrib-
uting corporatiomn complies with the re-
porting requiremend containa in
§ 1.367(e)-1T(c)(3).

X ko ko k%

PART 602—OMB CONTRCQL NUM-
BERS UNDER THE PAPERWORK
REDUCTION ACT

Pa. 5. The authoriy for citation for
pat 602 continues to read as follows:

Authority: 26 U.S.C 7805.

Pa. 6. In 8 602.101 paragrap (c) is
amendd by removirg the enty for
“1.367(e)-1 ard addirg an enty in
numericé orde to read as follows:

8§ 602.1d OMB Contol numbers.

©

CFR part or section
whee identified and Currert OMB
described contol No.

1.367(e)-1F 1545-1487

Margarg Milner Richardson,
Commissioneof Internd Revenue.

Approved Augug 7, 1996.

Donald C. Lubick,
Assistamn Secetary of the Treasuy.

(Filed by the Office of the Federd Registe on
Augug 9, 1996 12:19 p.m, ard publishel in the
isste of the Feder& Registe for Augug 14, 1996,
61 FR. 42165).



