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Notice of Proposed Rulemaking
and Notice of Public Hearing

Guidance Regarding Claims for
Income Tax Convention Benefits

REG–104893–97

AGENCY:  Internal Revenue Service (IRS),
Treasury.

ACTION:  Notice of proposed rule-making
by cross-reference to temporary regulations
and notice of public hearing.

SUMMARY: In T.D. 8722, page 4, the IRS
is issuing temporary regulations regarding
rules for determining whether U.S. source
payments made to entities, including enti-
ties that are fiscally transparent in the
United States and/or the applicable treaty
jurisdiction, are   eligible for treaty–reduced
tax rates.  The text of those temporary regu-
lations also serves as the text of these pro-
posed regulations.  This document also pro-
vides notice of a public hearing on these
proposed regulations.

DATES:  Comments and outlines of topics
to be discussed at the public hearing sched-
uled for September 24, 1997, at 10 a.m.
must be received by September 3, 1997.

ADDRESSES:  Send submissions to: CC:
DOM:CORP:R (REG–104893–97), room
5228, Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044.  Submissions may also be hand de-
livered between the hours of 8 a.m. and 5
p.m. to: CC:DOM:CORP:R (REG–
104893–97), Courier’s Desk, Internal Rev-
enue Service, 1111 Constitution Avenue
NW, Washington, DC.  Alternatively, tax-
payers may submit comments electroni-
cally via the internet by selecting the “Tax
Regs” option on the IRS Home Page, or by
submitting comments directly to the IRS
internet site at http://www.irs.ustreas.gov/
prod/tax_regs/comments.html.  The public
hearing will be held in the Commissioner’s
Conference Room, room 3313, Internal
Revenue Building, 1111 Constitution Av-
enue, NW, Washington, DC.

FOR FURTHER INFORMATION CON-
TACT:  Concerning the regulations, Eliza-
beth Karzon, (202) 622-3860; concerning
submissions and the hearing, Evangelista
Lee, (202) 622-7190 (not toll-free num-
bers).

Part IV.  Items of General Interest
SUPPLEMENTARY INFORMATION:

Background

T.D. 8722 amends the Income Tax Regu-
lations (26 CFR part 1) relating to section
894.  The temporary regulations contain
rules relating to eligibility for benefits un-
der income tax conventions for payments to
flow–through entities or arrangements.

The text of T.D. 8722 also serves as the
text of these proposed regulations.  The pre-
amble to the temporary regulations explains
the temporary regulations.

Special Analyses

It has been determined that this notice of
proposed rulemaking is not a significant
regulatory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required.  It also has been determined that
section 553(b) of the Administrative Proce-
dure Act (5 U.S.C. chapter 5) does not ap-
ply to these regulations and, because these
regulations do not impose on small entities
a collection of information requirement, the
Regulatory Flexibility Act (5 U.S.C. chap-
ter 6) does not apply.  Therefore, a Regula-
tory Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Internal
Revenue Code, this notice of proposed
rulemaking will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its im-
pact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any comments that are sub-
mitted timely to the IRS.  All comments
will be available for public inspection and
copying.

A public hearing has been scheduled for
September 24, 1997, at 10 a.m. in the
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111
Constitution Avenue NW., Washington DC.
Because of access restrictions, visitors will
not be admitted beyond the Internal Rev-
enue Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3) apply
to the hearing.

Persons who wish to present oral com-
ments at the hearing must submit com-
ments and an outline of the topics to be dis-

cussed and the time to be devoted to each
topic by September 3, 1997.

A period of 10 minutes will be allotted to
each person for making comments.

An agenda showing the scheduling of the
speakers will be prepared after the deadline
for receiving outlines has passed.  Copies
of the agenda will be available free of
charge at the hearing.

Proposed Effective Date

This amendment is proposed to apply to
payments received by an entity on or after
January 1, 1998.

*  *  *  *  *

Proposed Amendments to the Regulations

Accordingly, 26 part 1 is proposed to be
amended as follows:

PART 1—INCOME TAXES

Paragraph 1.  The authority for part 1
continues to read in part as follows:

Authority:  26 U.S.C. 7805 * * *
Par. 2. In §1.894–1, paragraph (d) is

added to read as follows:

§1.894–1 Income affected by treaty.

*  *  *  *  *

 [The text of proposed paragraph (d) is
the same as the text of §1.894–1T(d) pub-
lished in T.D. 8722, page 4.

Michael P. Dolan,
Acting Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on June
30, 1997, 12:19 p.m., and published in the issue of the

Special Rule for U.S. Permanent
Residents Receiving Compensation
or Pensions From the Government
of France

Announcement 97–61

The Competent Authorities of the United
States and France have entered into an
agreement to alleviate the double taxation
of U.S. permanent residents with respect to
compensation and pensions for governmen-
tal services rendered to the French govern-
ment.  Generally, under the agreement, in-
come of this type received in 1996 is
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taxable only in France and income of this
type received in 1997 is taxable only in the
United States.  For 1998 and subsequent
years, both the United States and France
will tax the income, but the United States
will allow a credit for taxes paid to France.

Taxpayers who are otherwise required to
file an Individual Income Tax Return on
Form 1040 for tax year 1996 should attach
the following statement to the return: “I/we
am/are not taxable in the United States un-
der Article 19 of the Income Tax Conven-
tion between the United States and France
on compensation or pension income re-
ceived in 1996 for services rendered to the
French Government that are of a govern-
mental nature, pursuant to a 1997 Compe-
tent Authority agreement between the
United States and France.”  A taxpayer who
has already filed a 1996 return in accor-
dance with the Competent Authority agree-
ment need not amend the return to include
such a statement.  A taxpayer who has al-
ready filed a 1996 return and paid tax on in-
come subject to the Competent Authority
agreement should include this statement if
filing a claim for refund.

Contacts

For further information or assistance re-
garding the U.S. income tax treatment of
compensation and pensions received from
the Government of France, please contact
Calvin Watson, Tax Treaty Division, Office
of the Assistant Commissioner (Interna-
tional), ((202) 874–1550 (not a toll-free
number)).  For information or assistance re-
garding the French tax treatment of these
compensation and pension payments,
please contact Noel Claudon, Fiscal Atta-
che, French Embassy, ((202) 944–6390 or
(202) 944–6391 (not toll-free numbers)).
In France, please contact Centre des Impots
des Non-Residents, 9, Rue d’Uzes, 75094
Paris Cedex 02.

Announcement 97–70

Transition Relief for Failures To
Make Plan Distributions to Certain
Employees or Offer Options To
Defer Distributions by April 1, 1997

Purpose

This announcement provides transition
relief for qualified plans that fail to make
distributions required under the terms of

the plan to an employee who attained age
70 1/2 in 1996 and who did not retire in
1996.  This relief is conditioned upon the
employer meeting specified requirements
with respect to such an employee.

Background

Section 401(a)(9) of the Internal Rev-
enue Code (“Code”) provides that, in or-
der for a plan to be qualified under section
401(a), distributions from the plan must
commence no later than the “required be-
ginning date.” Prior to 1997, section
401(a)(9)(C) generally provided that the
required beginning date is April 1 follow-
ing the calendar year in which the em-
ployee attains age 70 1/2.

Section 1404(a) of the Small Business
Job Protection Act of 1996 (“SBJPA”)
amended section 401(a)(9) of the Code to
provide that, in the case of an employee
who is not a 5-percent owner, the required
beginning date for minimum distributions
from a qualified plan is April 1 of the cal-
endar year following the later of the cal-
endar year in which the employee attains
age 70 1/2 or the calendar year in which
the employee retires.  The amendment to
section 401(a)(9) applies to years begin-
ning after December 31, 1996.

Notice 96–67, 1996–53 I.R.B. 12, De-
cember 30, 1996, Q&A–2, provides that,
under section 401(a)(9) as amended by
the SBJPA, an employee (other than a 5-
percent owner) who attained age 70 1/2 in
1996, but who had not retired from em-
ployment with the employer maintaining
the plan by the end of 1996, is not re-
quired to receive a minimum distribution
by April 1, 1997.  Such an employee’s re-
quired beginning date is determined under
amended section 401(a)(9), which re-
quires distributions to commence by April
1 of the calendar year following the calen-
dar year in which the employee retires
from employment with the employer
maintaining the plan.

Many qualified plans continue to
contain provisions (consistent with sec-
tion 401(a)(9) prior to its amendment
by the SBJPA) requiring an employee
who attains age 70 1/2 in a calendar
year to begin receiving distributions by
April 1 of the following calendar year.

Announcement 97–24, 1997–11
I.R.B. 24, March 13, 1997, provides
that, prior to amending its plan, an em-
ployer maintaining a plan is permitted

to offer an employee (other than a 5-
percent owner) who attains age 70 1/2
in a calendar year after 1995, e.g. 1996,
and who does not retire by the end of
that calendar year, the option to delay
commencement of distributions until no
later than April 1 following the calen-
dar year in which the employee retires
from employment with the employer.
Announcement 97–24 notes that future
guidance will provide that an employer
that offers this option under a plan must
amend the plan retroactively to provide
for the option.  The retroactive plan
amendment must conform the plan to
its pre-amendment operation regarding
this option to defer distributions until
after retirement.

Announcement 97–24 states that it also
applies to an employer that has adopted a
master or prototype or a regional prototype
plan.  Announcement 97–24 notes that if a
conforming amendment is not an available
option under the sponsor’s prototype plan
document, the required amendment may re-
sult in the loss of prototype status.

Transition Relief

Under this announcement, if the re-
quirements described below are satis-
fied, a plan will not be treated as failing
to satisfy the requirements of section
401(a) of the Code merely because the
plan fails to make certain distributions
required under the terms of the plan to
an employee (other than a 5-percent
owner) who attained age 70 1/2 in 1996
and who did not retire from employ-
ment with the employer maintaining the
plan by the end of 1996.  The relief in
this announcement applies to a plan
with respect to distributions required
under the terms of the plan to be made
to such an employee between August
20, 1996 (the date of enactment of the
SBJPA) and December 31, 1997.

This relief is available only if: (1) the
employee is offered an option to defer the
distribution and elects to defer, or a
make-up distribution is paid to such em-
ployee, and (2) the employee option or
the make-up distribution meets the quali-
fication requirements under section
401(a) of the Code (other than the re-
quirement that a plan operate in accor-
dance with its terms).  For example, the
employee option or the make-up distribu-
tion must satisfy the requirements of sec-


