
Authority: 26 U.S.C. 7805 * * *
Par 2. Section 1.905–2 is amended

by:
1. Revising the second through fourth

sentences in paragraph (a)(2).
2. Adding two sentences to the end

of paragraph (b)(3).
The revision and addition read as

follows:

§ 1.905–2 Conditions of allowance of
credit.

(a) * * *
(2) * * * Except where it is estab-

lished to the satisfaction of the district
director that it is impossible for the
taxpayer to furnish such evidence, the
taxpayer must provide upon request the
receipt for each such tax payment if
credit is sought for taxes already paid or
withheld, or the return on which each
such accrued tax was based if credit is
sought for taxes accrued. This receipt or
return must be either the original, a
duplicate original, or a duly certified or
authenticated copy. The preceding two
sentences are effective for returns whose
original due date falls on or after Janu-
ary 1, 1988. * * *
(b) * * *
(3) * * * Any foreign tax credit

claimed for taxes withheld at the source
is an interim credit and the taxpayer
must prove that any taxes withheld at
the source were paid to the foreign
country, as required in paragraph (a) of
this section. The preceding sentence is
effective the date that is 30 days after
the date this regulation is published in
the Federal Register as a final regula-
tion, however, for periods prior to the
date that is 30 days after the date this
regulation is published in theFederal
Registeras a final regulation, seeConti-
nental Illinois Corp. v. Commissioner,
T.C. Memo. 1991–66, 61 T.C.M. (CCH)
1916, 1939–42 (1991),aff ’d in part and
rev’d in part, 998 F.2d 513, 516–17 (7th
Cir. 1993), wherein the court upheld this
rule as a reasonable interpretation of
section 905(b) of the Internal Revenue
Code.

* * * * *

Margaret Milner Richardson,
Commissioner of Internal Revenue.

(Filed by the Office of the Federal Register on
January 10, 1997, 8:45 a.m., and published in the
issue of the Federal Register for January 13, 1997,
62 F.R. 1700)

Notice of Proposed Rulemaking
and Notice of Public Hearing

Certain Asset Transfers to a
Tax-Exempt Entity

REG–209121–89

AGENCY: Internal Revenue Service
(IRS), Treasury

ACTION: Notice of proposed rulemak-
ing and notice of public hearing

SUMMARY: This document contains
proposed regulations. The proposed
regulations effectuate provisions of the
Tax Reform Act of 1986 and the Techni-
cal and Miscellaneous Revenue Act of
1988. The proposed regulations gener-
ally affect a taxable corporation that
transfers all or substantially all of its
assets to a tax-exempt entity or converts
from a taxable corporation to a tax-
exempt entity, and generally require the
taxable corporation to recognize gain or
loss in such a transaction.

DATES: Written comments must be re-
ceived by April 15, 1997. Requests to
speak (with outlines of oral comments
to be discussed) at the public hearing
scheduled for May 6, 1997, at 10 a.m.
must be submitted by April 15, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG–209121–89),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. Submissions also
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–209121–89),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Ave. NW, Wash-
ington, DC. Alternatively, taxpayers may
submit comments electronically via the
Internet by selecting the ‘‘Tax Regs’’
option on the IRS Home Page, or by
submitting comments directly to the IRS
Internet site at http://www.irs.ustreas.
gov/prod/tax_regs/comments.html. The
public hearing will be held in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue, NW, Wash-
ington, DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulations,
Stephen R. Cleary (202) 622–7530; con-
cerning submissions and the hearing,
Evangelista Lee, (202) 622–7180, (not
toll-free numbers).

SUPPLEMENTARY
INFORMATION:

Background

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR Part 1) relating to the
repeal of theGeneral Utilities doctrine
in the Tax Reform Act of 1986. Under
the General Utilities doctrine, which
took its name fromGeneral Utilities &
Operating Co. v. Helvering, 296 U.S.
200 (1935), corporations were not re-
quired to recognize gain or loss when
they distributed appreciated or depreci-
ated property to their shareholders. The
General Utilities doctrine applied to
distributions of property in complete
liquidation, certain sales of property that
were in connection with a complete
liquidation, and nonliquidating distribu-
tions of property. It was codified in
former sections 311, 336, and 337 of the
Internal Revenue Code of 1954.
TheGeneral Utilitiesdoctrine was an

exception to the general rule that in-
come earned by a corporation is taxed
twice, once to the corporation when the
income is earned and a second time to
the corporation’s shareholders when the
earnings are distributed. TheGeneral
Utilities doctrine generally permitted the
permanent elimination of corporate-level
tax on the disposition of appreciated
assets because the transferee received a
fair market value basis in the assets and
the corporation generally did not recog-
nize any gain. Thus, the appreciated
assets left corporate solution without
any corporate-level tax having been
paid.
Beginning in 1969, the scope of the

General Utilitiesdoctrine was restricted
by a series of amendments (initially
relating to nonliquidating distributions
governed by section 311), until ulti-
mately the General Utilities doctrine
was repealed, with limited exceptions, in
the Tax Reform Act of 1986. Sections
336 and 337 were amended to generally
require corporations to recognize gain or
loss when appreciated or depreciated
property is distributed in complete liqui-
dation or sold in connection with a
complete liquidation.
Section 337(a) provides one of the

limited exceptions from the repeal of the
General Utilitiesdoctrine by allowing a
subsidiary to liquidate into its 80-
percent distributee (a corporation meet-
ing the stock ownership requirements of
section 332(b) in the liquidating corpo-
ration) without recognizing gain or loss.
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The 80-percent distributee takes a car-
ryover basis in the distributed property.
However, under section 337(b)(2), this
nonrecognition exception generally does
not apply if the 80-percent distributee is
a tax-exempt entity.
The Tax Reform Act of 1986 added

section 337(d), directing the Secretary to
prescribe regulations as may be neces-
sary to carry out the purposes of the
repeal of theGeneral Utilities doctrine.
The legislative history of the Tax Re-
form Act of 1986 indicates that the
General Utilities doctrine was repealed
because it tended to undermine the
corporate income tax by allowing appre-
ciated property to leave corporate solu-
tion without imposition of a corporate
level tax. H.R. Rep. No. 99–426, 99th
Cong., 1st Sess. 282 (1985). The Tech-
nical and Miscellaneous Revenue Act of
1988 amended section 337(d) to specify
that the section authorizes regulations to
‘‘ensure that these purposes shall not be
circumvented . . . through the use of a
. . . tax-exempt entity.’’ The legislative
history concerning the 1988 amendment
to section 337(d) explains:
The bill also clarifies in connection
with the built-in gain provisions of
the Act that the Treasury Department
shall prescribe such regulations as
may be necessary or appropriate to
carry out those provisions . . . . For
example, this includes rules to require
the recognition of gain if appreciated
property of a C corporation is trans-
ferred to a . . . tax-exempt entity
[footnote 32] in a carryover basis
transaction that would otherwise
eliminate corporate level tax on the
built-in appreciation.
[footnote 32] The Act generally re-
quires recognition of gain if a C
corporation transfers appreciated as-
sets to a tax exempt entity in a
section 332 liquidation. See Code sec-
tion 337(b)(2).

S. Rep. No. 145, 100th Cong., 2d Sess.
66 (1988).

Explanation of Provision

An acquisition by a tax-exempt entity
of all or substantially all of the assets of
a taxable corporation or a change in
status of a taxable corporation to a
tax-exempt entity, like a liquidation into
an 80-percent tax-exempt distributee that
is taxable under section 337(b)(2), could
eliminate the corporate level tax on the
appreciation in the taxable corporation’s
assets. Accordingly, the proposed regula-
tions apply rules similar to section

337(b)(2) to these transactions. The pro-
posed regulations generally do not affect
the tax treatment of the taxable corpora-
tion’s shareholders or the availability of
any charitable contribution deduction.
The proposed regulations provide that

a taxable corporation that transfers all or
substantially all of its assets to one or
more tax-exempt entities is required to
recognize gain or loss as if the assets
transferred were sold at their fair market
values. Like section 337(b)(2), the pro-
posed regulations provide that no gain
or loss will be recognized on any of the
assets transferred that are used by the
tax-exempt entity in an activity the
income from which is subject to the
unrelated business tax under section
511(a). However, gain on such assets
will later be recognized as unrelated
business taxable income if the tax-
exempt entity disposes of the assets or
ceases to use the assets in an unrelated
trade or business activity.
The proposed regulations generally

treat a taxable corporation that changes
its status to a tax-exempt entity as
having transferred all of its assets to a
tax-exempt entity immediately before
the change in status becomes effective,
irrespective of whether an actual transfer
of the assets has occurred. For this
purpose, if a state, a political subdivi-
sion thereof, or an entity any portion of
whose income is excluded from gross
income under section 115, acquires the
stock of a taxable corporation and there-
after any of the taxable corporation’s
income is excluded from gross income
under section 115, the taxable corpora-
tion will be treated as if it transferred all
of its assets to a tax-exempt entity
immediately before the stock acquisi-
tion.
Certain exceptions are provided to the

change in status rule for organizations
that are tax-exempt or are seeking tax-
exempt status under section 501(a).
These exceptions provide relief for cor-
porations needing a brief start-up period
to establish their tax-exempt status and
for those that temporarily lose their
tax-exempt status. Under the proposed
regulations, the change in status rule
does not apply to a corporation that is
tax-exempt within three taxable years of
the taxable year of its formation, or to a
corporation that regains its tax-exempt
status within three years after either a
final adverse adjudication on its tax-
exempt status or filing a tax return as a
taxable corporation. The change in sta-
tus rule also does not apply to an
organization that before publication of

these proposed regulations was exempt
or unsuccessfully applied for exemption,
if the organization is tax-exempt within
three years after the date of publication
of final regulations. An organization that
files for recognition of its exempt status
during one of the three-year periods will
be deemed to have or regain tax-exempt
status if the application ultimately re-
sults in recognition as of a date during
the three-year period. An anti-abuse rule
makes all these exceptions unavailable
to a taxable corporation that acquires all
or substantially all of the assets of
another taxable corporation and then
changes its status with a principal pur-
pose of avoiding the gain or loss recog-
nition rule made applicable by these
regulations.
The proposed regulations disallow the

recognition of loss if assets are acquired
by the taxable corporation in a section
351 transaction or a contribution to
capital, or if assets are distributed by the
taxable corporation to a shareholder,
with a principal purpose to recognize
loss by the taxable corporation on the
transfer of its assets to a tax-exempt
entity (loss limitation rule). For ex-
ample, the loss limitation rule may ap-
ply if (a) a loss asset is contributed to a
taxable corporation and then is trans-
ferred with substantially all of the tax-
able corporation’s assets to a tax-exempt
entity; (b) loss assets not constituting
substantially all of a taxable corpora-
tion’s assets are contributed to a new
subsidiary and then the new subsidiary
transfers the loss assets which are its
only assets to a tax-exempt entity, or (c)
assets are distributed by a taxable corpo-
ration to its parent and then the taxable
corporation transfers loss assets now
constituting substantially all of its assets
to a tax-exempt entity. For purposes of
the loss limitation rule, the principles of
section 336(d)(2) apply.
Under the proposed regulations, a

‘‘taxable corporation’’ is any corporation
that is not a tax-exempt entity as de-
fined in the proposed regulations. Thus,
taxable corporations include all S corpo-
rations whether or not subject to tax on
built-in gain under section 1374. After
the repeal of theGeneral Utilities doc-
trine, an S corporation like a C corpora-
tion is required to recognize gain or loss
when it liquidates. This gain or loss
passes through to the S corporation’s
shareholders under section 1366. The
proposed regulations parallel this treat-
ment.
Under the proposed regulations, a

‘‘tax-exempt entity’’ includes organiza-
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tions exempt from tax under section
501, section 527, section 528, or section
529; Federal, state, and local govern-
ments; Indian tribal governments and
federally chartered Indian tribal corpora-
tions; foreign governments and interna-
tional organizations; and entities any
portion of whose income is excluded
from gross income under section 115.
The term does not, however, include a
cooperative described in section 521,
paralleling the exception to section
337(b)(2).
A transaction conveying all or sub-

stantially all of the assets of a taxable
corporation to an Indian tribal govern-
ment or a corporation organized under
section 17 of the Indian Reorganization
Act (IRA) or section 3 of the Oklahoma
Welfare Act (OWA) will be covered by
these regulations. Rev. Rul. 94–16,
1994–1 C.B. 19, held that an unincorpo-
rated Indian tribe or a corporation orga-
nized under section 17 of the IRA is not
subject to federal income tax, but a
corporation wholly owned by an Indian
tribe and organized under state law is
subject to federal income tax. Rev. Rul.
94–65, 1994–2 C.B. 14, held that a
corporation organized under section 3 of
the OWA also was not subject to federal
income tax. In that ruling, the Service
announced that an Indian tribe seeking
to dissolve a corporation organized un-
der state law and organize into a feder-
ally chartered corporation (corporation
organized under either section 17 of the
IRA or section 3 of the OWA) will be
granted relief under section 7805(b) of
the Code upon application for such
relief provided it demonstrates to the
Service that it has acted reasonably and
in good faith to achieve the dissolution
and organization. The relief described in
that ruling applied to taxes on income
earned after September 30, 1994, by a
corporation organized by an Indian tribe
under state law from income earned
within the boundaries of the reservation
(including gain or loss properly al-
locable to such activities from the sale
or exchange of assets). The Service
intends to provide similar relief from tax
resulting from any gain or loss recog-
nized under the rules provided in these
regulations. The relief will be available
to state law corporations wholly owned
by Indian tribes that have acted reason-
ably and in good faith to dissolve and
reorganize as federally chartered corpo-
rations.

Proposed Effective Date

These regulations are proposed to be
applicable to transfers of assets as de-
scribed in the regulations occurring after
the date that is 30 days after publication
in the Federal Register of these regula-
tions as final regulations, unless the
transfer is pursuant to a written agree-
ment which is (subject to customary
conditions) binding on or before the
date that is 30 days after publication in
the Federal Register of these regulations
as final regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866. Therefore, a regulatory assess-
ment is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) does not apply to these
regulations and because the regulations
do not impose a collection of informa-
tion on small entities, the Regulatory
Flexibility Act (5 U.S.C. Chapter 6)
does not apply. Pursuant to section
7805(f) of the Internal Revenue Code,
this notice of proposed rulemaking will
be submitted to the Chief Counsel for
Advocacy of the Small Business Admin-
istration for comment on its impact on
small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consider-
ation will be given to any written com-
ments (a signed original and eight (8)
copies) that are submitted timely to the
IRS. All comments will be available for
public inspection and copying.
A public hearing has been scheduled

for Tuesday, May 6, 1997, at 10 a.m. in
the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue,
NW, Washington, DC. Because of ac-
cess restrictions, visitors will not be
admitted beyond the Internal Revenue
Service Building lobby more than 15
minutes before the hearing starts.
The rules of 26 CFR 601.601(a)(3)

apply to the hearing.
Persons that wish to present oral

comments at the hearing must submit
written comments by April 15, 1997,
and submit an outline of the topics to be
discussed and the time to be devoted to
each topic (signed original and eight (8)
copies) by April 15, 1997.

A period of 10 minutes will be allot-
ted to each person for making com-
ments.
An agenda showing the scheduling of

the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these regula-
tions is Stephen R. Cleary of the Office
of Assistant Chief Counsel (Corporate),
IRS. However, other personnel from the
IRS and the Treasury Department par-
ticipated in their development.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR Part 1 is pro-
posed to be amended as follows:

PART I—INCOME TAXES
Paragraph 1. The authority citation for

26 CFR Part 1 is amended by adding an
entry in numerical order to read as
follows:
Authority: 26 U.S.C. 7805 * * *
Section 1.337(d)–4 also issued under

26 U.S.C. 337. * * *
Par. 2. Section 1.337(d)–4 is added to

read as follows:

§ 1.337(d)–4 Taxable to tax-exempt.

(a) Gain or loss recognition—(1)
General rule. If a taxable corporation
transfers all or substantially all of its
assets to one or more tax-exempt enti-
ties, the taxable corporation must recog-
nize gain or loss immediately before the
transfer as if the assets transferred were
sold at their fair market values. But see
section 267 and paragraph (d) of this
section concerning limitations on the
recognition of loss.
(2) Change in corporation’s tax sta-

tus treated as asset transfer.Except as
provided in paragraph (a)(3) of this
section, a taxable corporation’s change
in status to a tax-exempt entity will be
treated as if it transferred all of its
assets to a tax-exempt entity immedi-
ately before the change in status be-
comes effective in a transaction to
which paragraph (a)(1) of this section
applies. For purposes of this paragraph
(a), if a state, a political subdivision
thereof, or an entity any portion of
whose income is excluded from gross
income under section 115, acquires the
stock of a taxable corporation and there-
after any of the taxable corporation’s
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income is excluded from gross income
under section 115, the taxable corpora-
tion will be treated as if it transferred all
of its assets to a tax-exempt entity
immediately before the stock acquisi-
tion.
(3) Exceptions for certain changes in

status— (i) To whom available.Para-
graph (a)(2) of this section does not
apply to the following corporations—
(A) A corporation previously exempt

under section 501(a) which regains its
tax-exempt status under section 501(a)
within three years from the later of a
final adverse adjudication on the corpo-
ration’s tax exempt status, or the filing
by the corporation, or by the Secretary
or his delegate under section 6020(b), of
a federal income tax return of the type
filed by a taxable corporation;
(B) A newly-formed corporation that

is tax-exempt under section 501(a)
within three taxable years from the end
of the taxable year in which it was
formed;
(C) A corporation previously exempt

under section 501(a) or that applied for
but did not receive recognition of ex-
emption under section 501(a), before
January 15, 1997, if such corporation is
tax-exempt under section 501(a) within
three years from the date of publication
of these regulations in the Federal Reg-
ister as final regulations.
(ii) Application for recognition.An

organization is deemed to have or regain
tax-exempt status within one of the
three-year periods described in para-
graph (a)(3)(i) of this section if it files
an application for recognition of exemp-
tion with the Commissioner within the
three-year period and the application
either results in a determination by the
Commissioner or a final adjudication
that the organization is tax-exempt un-
der section 501(a) during any part of the
three-year period. The preceding sen-
tence does not require the filing of an
application for recognition of exemption
by any organization not otherwise re-
quired, such as by § 1.501(a)–1,
§ 1.505(c)–1T, and § 1.508–1(a), to ap-
ply for recognition of exemption.
(iii) Anti-abuse rule.This paragraph

(a)(3) does not apply to a corporation
that, with a principal purpose of avoid-
ing the application of paragraphs (a)(1)
and (a)(2) of this section, acquires all or
substantially all of the assets of another
taxable corporation and then changes its
status to that of a tax-exempt entity.

(4) Related transactions.This section
applies to any series of related transac-
tions having an effect similar to any of
the transactions to which this section
applies.
(b) Exceptions.Paragraph (a) of this

section does not apply to—
(1) Any assets transferred to a tax-

exempt entity if the assets are used in
an activity the income from which is
subject to tax under section 511(a).
However, if assets on which no gain or
loss was recognized by reason of the
preceding sentence are disposed of by
the tax-exempt entity, then, notwith-
standing any other provision of law, any
gain (not in excess of the amount not
recognized by reason of the preceding
sentence) shall be included in the tax-
exempt entity’s unrelated business tax-
able income. If the tax-exempt entity
ceases to use the assets in an activity
the income from which is subject to tax
under section 511(a), the entity will be
treated for purposes of this subparagraph
as having disposed of the assets on the
date of the cessation;
(2) Any transfer of assets to the ex-

tent gain or loss otherwise is recognized
by the taxable corporation on the trans-
fer. See, for example, sections 336,
337(b)(2), 367, and 1001;
(3) Any forfeiture of a taxable corpo-

ration’s assets in a criminal or civil
action to the United States, the govern-
ment of a possession of the United
States, a state, the District of Columbia,
the government of a foreign country, or
a political subdivision of any of the
foregoing; or any expropriation of a
taxable corporation’s assets by the gov-
ernment of a foreign country; and
(4) Any transfer of assets to a coop-

erative described in section 521.
(c) Definitions. For purposes of this

section—
(1) Taxable corporation. A taxable

corporation is any corporation that is
not a tax-exempt entity as defined in
paragraph (c)(2) of this section.
(2) Tax-exempt entity.A tax-exempt

entity is—
(i) Any entity that is exempt from tax

under section 501(a), section 527, sec-
tion 528, or section 529;
(ii) A charitable remainder annuity

trust or charitable remainder unitrust as
defined in section 664(d);
(iii) The United States, the govern-

ment of a possession of the United
States, a state, the District of Columbia,
the government of a foreign country, or
a political subdivision of any of the
foregoing;

(iv) An Indian Tribal Government as
defined in section 7701(a)(40), a subdi-
vision of an Indian tribal government
determined in accordance with section
7871(d), or an agency or instrumentality
of an Indian tribal government or subdi-
vision thereof;
(v) An Indian Tribal Corporation or-

ganized under section 17 of the Indian
Reorganization Act of 1934, 25 U.S.C.
477, or section 3 of the Oklahoma
Welfare Act, 25 U.S.C. 503;
(vi) An international organization as

defined in section 7701(a)(18);
(vii) An entity any portion of whose

income is excluded under section 115;
or
(viii) An entity that would not be

taxable under the Internal Revenue Code
for reasons substantially similar to those
applicable to any entity listed in this
paragraph (c)(2) unless otherwise explic-
itly made exempt from the application
of this section by statute or by action of
the Commissioner.
(3) Substantially all. The term sub-

stantially all has the same meaning as
under section 368(a)(1)(C).
(d) Loss limitation rule.For purposes

of determining the amount of loss rec-
ognized by a taxable corporation on the
transfer of its assets to a tax-exempt
entity under paragraph (a) of this sec-
tion, if assets are acquired by the tax-
able corporation in a transaction to
which section 351 applied or as a
contribution to capital, or assets are
distributed from the taxable corporation
to a shareholder or another member of
the taxable corporation’s affiliated
group, and in either case as part of a
plan a principal purpose of which is to
recognize loss by the taxable corpora-
tion on the transfer of its assets to the
tax-exempt entity, the losses recognized
by the taxable corporation on the assets
transferred to the tax-exempt entity will
be disallowed. For purposes of the pre-
ceding sentence, the principles of sec-
tion 336(d)(2) apply.
(e) Effective date.This section is ap-

plicable to transfers of assets as de-
scribed in paragraph (a) of this section
occurring after the date that is 30 days
after publication in the Federal Register
of these regulations as final regulations,
unless the transfer is pursuant to a
written agreement which is (subject to
customary conditions) binding on or
before the date that is 30 days after
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publication in the Federal Register of
these regulations as final regulations.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

(Filed by the Office of the Federal Register on
January 10, 1997, 8:45 a.m., and published in the
issue of the Federal Register for January 15, 1997,
62 F.R. 2064)

Withdrawal of Notice of Proposed
Rulemaking

Self-Employment Tax Treatment of
Members of Certain Limited
Liability Companies

REG–209729–94

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Withdrawal of notice of pro-
posed rulemaking.

SUMMARY: This document withdraws
the notice of proposed rulemaking relat-
ing to the self-employment tax treatment
of members of certain limited liability
companies that was published in the
Federal Register on Thursday, Decem-
ber 29, 1994. The proposed regulations
sought to provide guidance concerning
the applicability of certain self-
employment tax rules to certain mem-
bers of limited liability companies. The
IRS and Treasury have issued new pro-
posed regulations that will provide guid-
ance on this issue.

FOR FURTHER INFORMATION CON-
TACT: Robert Honigman, (202) 622–
3050 (not a toll-free number).

SUPPLEMENTARY
INFORMATION:

Background

On Thursday, December 29, 1994, the
IRS issued proposed regulations (EE–
45–94 [1995–1 C.B. 853]) relating to
the self-employment tax treatment of
members of certain limited liability
companies (59 FR 67253). Upon consid-
eration of the written comments re-
ceived and the oral comments made at
the public hearing held on June 23,
1995, the IRS has decided to withdraw
those proposed regulations.

* * * * *

Withdrawal of Notice of Proposed
Rulemaking
Accordingly, under the authority of 26

U.S.C. 7805, the notice of proposed
rulemaking that was published in the

Federal Register on Thursday, December
29, 1994, at 59 FR 67253, is withdrawn.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

(Filed by the Office of the Federal Register on
January 10, 1997, 8:45 a.m., and published in the
issue of the Federal Register for January 13, 1997,
62 F.R. 1701)

Notice of Proposed Rulemaking
and Notice of Public Hearing

Definition of Limited Partner for
Self-Employment Tax Purposes

REG–209824–96

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemak-
ing and notice of public hearing.

SUMMARY: This document contains
proposed amendments to the regulations
relating to the self-employment income
tax imposed under section 1402 of the
Internal Revenue Code of 1986. These
regulations permit individuals to deter-
mine whether they are limited partners
for purposes of section 1402(a)(13),
eliminating the uncertainty in calculating
an individual’s net earnings from self-
employment under existing law. This
document also contains a notice of pub-
lic hearing on the proposed regulations.

DATES: Written comments must be re-
ceived by April 14, 1997. Requests to
speak and outlines of oral comments to
be discussed at the public hearing
scheduled for May 21, 1997, at 10 a.m.
must be received by April 30, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG–209824–96),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. Submissions may be
hand delivered between the hours of 8
a.m. and 5 p.m. to: CC:DOM:CORP:R
(REG–209824–96), Courier’s Desk, In-
ternal Revenue Service, 1111 Constitu-
tion Avenue, NW, Washington, DC. Al-
ternatively, taxpayers may submit
comments electronically via the Internet
by selecting the ‘‘Tax Regs’’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax_regs/comments.html. The public
hearing will be held in the Auditorium,
Internal Revenue Service building, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CON-
TACT: Concerning the regulation, Rob-
ert Honigman, (202) 622–3050; concern-
ing submissions and the hearing,
Christina Vasquez, (202) 622–6808 (not
toll-free numbers).

SUPPLEMENTARY
INFORMATION:

Background

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR part 1) under section
1402 of the Internal Revenue Code and
replaces the notice of proposed rulemak-
ing published in theFederal Register
on December 29, 1994, at 59 FR 67253
(EE–45–94, 1995–1 C.B. 853), that
treated certain members of a limited
liability company (LLC) as limited part-
ners for self-employment tax purposes.
Written comments responding to the
proposed regulations were received, and
a public hearing was held on June 23,
1995.
Under the 1994 proposed regulations,

an individual owning an interest in an
LLC was treated as a limited partner if
(1) the individual lacked the authority to
make management decisions necessary
to conduct the LLC’s business (the
management test), and (2) the LLC
could have been formed as a limited
partnership rather than an LLC in the
same jurisdiction, and the member could
have qualified as a limited partner in the
limited partnership under applicable law
(the limited partner equivalence test).
The intent of the 1994 proposed regula-
tions was to treat owners of an LLC
interest in the same manner as similarly
situated partners in a state law partner-
ship.
Public comments on the 1994 pro-

posed regulations were mixed. While
some commentators were pleased with
the proposed regulations for attempting
to conform the treatment of LLCs with
state law partnerships, others criticized
the 1994 proposed regulations based on
a variety of arguments.
A number of commentators discussed

administrative and compliance problems
with the 1994 proposed regulations. For
example, it was noted that both the
management test and the limited partner
equivalence test depend upon legal or
factual determinations that may be diffi-
cult for taxpayers or the IRS to make
with certainty.
Another commentator pointed out that

basing the self-employment tax treat-
ment of LLC members on state law
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