
Section 808.—Policyholder
Dividends Deduction

The revenue ruling provides that a life insurance
subsidiary of a mutual holding company is not a mu-
tual life isnurance company for which the deduction
for policyholder dividends is reduced pursuant to
sections 808(c)(2) and 809 of the Code. See Rev.
Rul. 99–3, on this page.

Section 809.–Reduction in
Certain Deductions of Mutual
Life Insurance Companies

Section 809. This ruling provides that a
life insurance subsidiary of a mutual hold-
ing company is not a mutual life insur-
ance company for which the deduction for
policyholder dividends is reduced pur-
suant to sections 808(c)(2) and 809 of the
Code.

Rev. Rul. 99–3

ISSUE

Whether a life insurance subsidiary of a
mutual holding company is a mutual life
insurance company for which the deduc-
tion for policyholder dividends is reduced
pursuant to sections 808(c)(2) and 809 of
the Internal Revenue Code?

FACTS

For valid business reasons, MLIC, a
mutual life insurance company, restruc-
tures under the law of State X  into three
separate entities—a mutual holding com-
pany (MHC), a stock holding company
(SHC),  and a stock life insurance com-
pany (SLIC).  MHC initially owns all of
the stock of SHC, which owns all the
stock of SLIC. MLIC and SLIC are life
insurance companies as defined in section
816(a) of the Code.  Neither MHC nor
SHC is an insurance company for federal
income tax purposes. 

In connection with the restructuring,
the policyholders’ interests as members of
MLIC are replaced by memberships in
MHC. The policyholders’ contractual
rights as customers of MLIC remain with
the reorganized life insurance company
(SLIC).

SHC or SLIC may issue stock to unre-
lated persons.  However, MHC must at all

times own at least a majority of the voting
shares of SHC, which must at all times
own at least a majority of the voting
shares of SLIC. Throughout  SLIC’s first
taxable year following the reorganization,
MHC continues to own all the stock of
SHC, which owns all the stock of SLIC.

The restructuring is entered into for
valid business reasons, such as providing
the resulting entities with flexibility to
raise capital in subsequent years through
the issuance of stock by SHC or SLIC.

ANALYSIS

Sections 801 through 818 of the Code
(Subchapter L, Part I) provide rules that
govern the taxation of life insurance com-
panies.  Section 801(a)(1) imposes a tax
“on the life insurance company taxable
income of every life insurance company.”
Section 801(b) defines “life insurance
taxable income” as “life insurance gross
income, reduced by life insurance deduc-
tions.”  “Life insurance gross income” is
comprised of (1) premiums, (2) decreases
in certain reserves, and (3) other amounts.
Section 803(a).  “Life insurance deduc-
tions” include “the general deductions
provided in section 805.”  Section 804.
Among the general deductions allowed by
section 805 is “the deduction for policy-
holder dividends (determined under sec-
tion 808(c)).”  Section 805(a)(3). 

Section 808(c) provides as follows:
(c) Amount of deduction.—

(1) In general.—Except as limited
by paragraph (2), the deduction for pol-
icyholder dividends for any taxable
year shall be an amount equal to the
policyholder dividends paid or accrued
during the taxable year.

(2) Reduction in case of mutual
companies.—In the case of a mutual
life insurance company, the deduction
for policyholder dividends for any tax-
able year shall be reduced by the
amount determined under section 809.

See also section 809(a)(1).
Section 809 identifies the nonde-

ductible portion of policyholder dividends
issued by mutual companies to their poli-
cyholders as the owners of the company.
In American Mutual Life Ins. Co. v.
United States, 43 F.3d 1172, 1173 (8th
Cir. 1994), cert. denied, 516 U.S. 930

(1995), the court explained the provision
as follows:

Section 809 is an attempt to iso-
late the taxable component of divi-
dends that  mutual life insurance com-
panies . . . make to their policyholders.
Mutual life insurance companies make
dividends to their policyholders that
contain both taxable and untaxable
components.  The taxable component is
the distribution of earnings to owners;
the untaxable component consists of
price rebates to customers.  The divi-
dend that mutual life insurance policy-
holders receive is not easily broken into
its components because mutual life in-
surance companies do not have sepa-
rate groups of stockholder owners and
policy-holding customers.  The cus-
tomers own the company.  By contrast,
stock life insurance companies pay
earnings to stockholders as nonde-
ductible dividends, and refunds to their
insurance policyholders as deductible
price rebates.

Similar explanations of section 809 can be
found in Indianapolis Life Ins. Co. v.
United States, 115 F.3d 430, 431 (7th Cir.
1997); CUNA Mutual Life Ins. Co. v.
United States, 39 Fed. Cl. 660, 661 (1997);
and  Pan American Life Ins. Co. v. United
States, Civil No. 96–343 (E.D. La. 1997). 

Except as otherwise provided in section
809(h) (relating to stock life insurance
subsidiaries of mutual life insurance com-
panies), section 809 by its terms applies
only to mutual life insurance companies.
Subsidiaries of mutual life insurance
companies are generally treated as stock
life insurance companies in computing
the subsidiaries’ entity level income tax
liability.  H.R. Rep. No. 432 (Pt.2), 98th
Cong., 2d Sess., 1425–26 (1984);  S. Prt.
No. 169 (Vol. 1), 98th Cong., 2d Sess.,
553 (1984) .  

Neither the Code nor the Income Tax
Regulations define the term “mutual life
insurance company.”  In Pan American
Life Ins. Co., the only case interpreting
“mutual life insurance company” for pur-
poses of section 809, the court determined
that the critical feature distinguishing
stock and mutual life insurance compa-
nies is that “mutual companies do not
have stockholders.”
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In the present case, throughout SLIC’s
first taxable year following the reorgani-
zation, MHC owns all the stock of SHC,
which owns all the stock of SLIC.  As
ownership of SLIC is evidenced not by
membership interests on the part of its
policyholders, but by stock owned by
SHC, SLIC is not a mutual life insurance
company for purposes of section 809. 

CONCLUSION

In determining its life insurance com-
pany taxable income for the first taxable
year following the reorganization, SLIC is
not a mutual life insurance company for
which the deduction for policyholder div-
idends is reduced pursuant to sections
808(c)(2) and 809 of the Code.  This con-
clusion would apply to subsequent tax-
able years if SLIC continues to be a sub-
sidiary of a mutual holding company or
other corporation.  This conclusion also
would apply if MHC, not SHC, owned all
of the stock of SLIC.

CONTACT INFORMATION

For information regarding this revenue
ruling, contact Branch 4 of the Office of
Assistant Chief Counsel (Financial Insti-
tutions & Products) at (202) 622-3970
(not a toll-free call).

Section 1361.—S Corporation
Defined

In what manner and under what employer identi-
fication number should employment tax obligations
with respect to employees of a qualified subchapter
S subsidiary be calculated, reported, and paid? See
Notice 99–6, page 12.

Section 6404.—Abatements

26 CFR 301.6404 Abatement of interest.

T.D. 8789

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 301

Abatement of Interest 

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Final regulation.

SUMMARY:  This document contains
final regulations relating to the abatement
of interest attributable to unreasonable er-
rors or delays by an officer or employee
of the IRS in performing a ministerial or
managerial act.  The final regulations re-
flect changes to the law made by the Tax
Reform Act of 1986 and the Taxpayer Bill
of Rights 2.  The final regulations affect
both taxpayers requesting abatement of
certain interest and IRS personnel respon-
sible for administering the abatement pro-
visions.

DATES:  Effective Date: These regula-
tions are effective December 18, 1998.

Applicability date: For dates of applic-
ability, see §301.6404–2(d).

FOR FURTHER INFORMATION CON-
TACT:  Michael L. Gompertz, (202) 622-
4910 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments to
the Procedure and Administration Regula-
tions (26 CFR Part 301) relating to the
abatement of interest attributable to un-
reasonable errors or delays by an officer
or employee of the IRS under section
6404(e)(1) of the Internal Revenue Code.
Section 6404(e)(1) was enacted by sec-
tion 1563(a) of the Tax Reform Act of
1986 (1986 Act) (Public Law 99–514
(100 Stat. 2762) (1986)) and amended by
section 301 of the Taxpayer Bill of Rights
2 (TBOR2) (Public Law 104–168 (110
Stat. 1452) (1996)).

Section 6404(e)(1) applies only to in-
terest on taxes of a  type for which a no-
tice of deficiency is required by section
6212, that is, income tax, estate tax, gift
tax, generation-skipping transfer tax, and
certain excise taxes.  Requests for abate-
ment of interest should be made on Form
843, “Claim for Refund and Request for
Abatement.”  For more information, see
Publication 556, “Examination of Re-
turns, Appeal Rights, and Claims for Re-
fund.”

As enacted by the 1986 Act, section
6404(e)(1) provided that the IRS may
abate interest attributable to any error or
delay by an officer or employee of the
IRS (acting in an official capacity) in per-
forming a ministerial act.  The legislative

history accompanying the Act provided:

The committee intends that the term ‘ministerial act’
be limited to nondiscretionary acts where all of the
preliminary prerequisites, such as conferencing and
review by supervisors, have taken place.  Thus, a
ministerial act is a procedural action, not a decision
in a substantive area of tax law.  

H.R. Rep. No. 426, 99th Cong., 1st Sess.
845 (1985); S. Rep. No. 313, 99th Cong.,
2d Sess. 209 (1986).  

Further, Congress did not intend that
the abatement of interest provision “be
used routinely to avoid payment of inter-
est.”  H.R. Rep. No. 426, 99th Cong., 1st
Sess. 844 (1985); S. Rep. No. 313, 99th
Cong., 2d Sess. 208 (1986).  Rather, Con-
gress intended abatement of interest to be
used in instances “where failure to abate
interest would be widely perceived as
grossly unfair.” Id.

In TBOR2, Congress amended section
6404(e)(1) to permit the IRS to abate in-
terest attributable to any unreasonable
error or delay by an officer or employee
of the IRS (acting in an official capacity)
in performing a managerial act as well as
a ministerial act.  

Pursuant to the legislative history ac-
companying TBOR2, a managerial act in-
cludes a loss of records or a personnel
management decision such as the decision
to approve a personnel transfer, extended
leave, or extended training.  See H.R.
Rep. No. 506, 104th Cong., 2d Sess. 27
(1996).  The legislative history of TBOR2
distinguished a managerial act from a
general administrative decision and pro-
vided that interest would not be abated for
delays resulting from general administra-
tive decisions.  For example, the taxpayer
could not claim that the IRS’s decision on
how to organize the processing of tax re-
turns or its delay in implementing an im-
proved computer system resulted in an
unreasonable delay in the Service’s action
on the taxpayer’s tax return, and so the in-
terest on any subsequent deficiency
should be waived.  The amendments to
section 6404(e)(1) are effective for inter-
est accruing with respect to deficiencies
or payments for taxable years beginning
after July 30, 1996.  

On August 13, 1987, the IRS published
temporary regulations (T.D. 8150, 1987–2
C.B. 281) in the Federal Register(52
F.R. 30162) relating to the definition of
ministerial act for purposes of abatement
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