Cash or Deferred Arrangements;
Nondiscrimination

Notice 2000-3

This notice provides additional guidance
regarding 401(k) plans that are intended to
satisfy the 401(k) safe harbors. This guid-
ance responds to comments and sugges-

PURPOSE ments; and

Makes clear how the 401(k) safe har:
bor rules apply in the case of a profit
sharing plan to which a 401(k) feature
is added for the first time during a
plan year.

tions regarding ways to make it easigr for |4 addition to modifying the guidance
employers both to adopt and to administefyoyided in Notice 98-52, 1998-46 |.R.B.

401(k) safe harbor plans. The notice:

16, relating to 401(k) safe harbor plans

Encourages adoption of 401(k) safgnis notice requests comments regardin
harbor plans by giving sponsors of exy g significant areas that relate to 401(k
isting 401(k) plans the flexibility t0 y1angin general. The two areas are (1

wait as late as December 1 of a calefgential approaches for simplifying the
dar year to decide to adopt the 401( ultiple use test applicable to § 401(k)
safe harbor 3-percent employer NOngians; and (2) potential approaches for ay
elective contribution method for thatplying the highly compensated employe
calendar year, definition under § 414(q), the nondiscrim-
Permits 401(k) safe harbor plans tQn4ti0n requirements under § 401(k) anc
match elective or employee cor?trlbu—401(m)’ and possibly other applicable
tions on the basis of compensation fog,ification requirements, when a plan

a payroll period, month, or quarter;  gnqnsor is involved in a merger, acquisi
Provides an extended period of timg,, gisposition, or similar transaction.
— until May 1, 2000 — for 401(k)

plan sponsors adopting the 401(k)l. BACKGROUND

safe harbor methods for the first time

in 2000 to provide the required safe A SBJPA Amendments to 8§ 401(k),

harbor notice to employees; 401(m), and 414(q)
Provides explicitly that 401(k) safe Under 8 401(k)(3) and § 401(m)(2) of

harbor plans are permitted to requiréhe Code, the actual deferral percentag

salary reduction elections to be mad&APP”) a?d th‘f actual contribution per-
using whole percentages of pay ofentage (“ACP") of highly compensated
whole dollar amounts: employees (“HCEs”) are compared with

Permits plan sponsors to provide th&10se of nonhighly compensated employ

401(k) safe harbor notice electroni£€S (‘NHCES”). Section 414(q) defines &

cally and otherwise simplifies the no-"ighly compensated employee for pur.
tice requirement; poses of §§8 401(k) and 401(m), and fol

Permits 401(k) safe harbor plans t@ther purposes under the Code.
provide matching contributions on an_ S€ction 1433(a) and (b) of the Smal

employee’s aggregate employee angusiness Job Protection Act of 1996
elective contributions: (“SBJPA”") added new 88 401(k)(12) and

Makes clear that 401(k) safe harbof01(m)(11) to the Code, effective for plan
plans are permitted to apply to emY&ars peglnnlqg after December 31, 199¢
ployee after-tax contributions a suspent—o provide design-based safe harbor mett
sion similar to the 12-month suspen—OdS for satisfying the ADP test containec
sion that may be applied to employeélrn § 491(k)(,3)(A)(“) and the ACP t?St
elective contributions after an in-sercontained in § 401(m)(2). Section
vice withdrawal of those contributions; 401(k)(12) provides that a cash or de
Permits plan sponsors using thderred arrangement ( CODA_) is treated
401(k) safe harbor matching contribu@S Satisfying the ADP test if the CODA
tion method to exit the safe harbofMEEts certain contribution and notice re
prospectively during a plan year (andquwements. Section 401(m)(11) provides
switch to ADP and ACP nondiscrimi- that @ defined contribution plan is treatec
nation testing) if employees are noti&S satisfying the ACP test with respect t
fied beforehand: matching contributions if the plan meets
Clarifies the interaction between the€ contribution and notice requirement:
401(k) safe harbors and the election tgontained in § 401(k)(12) and in addition

separately test otherwise excludabl8'€€ts certain limitations on the amoun
employees for purposes of thednd rate of matching contributions avail-

§ 410(b) minimum coverage require-20!€ under the plan.


National Tax Services, Inc.
Scroll down below for the beginning of the document.


Section 1433(c) of SBJPA amendedutions of excess contributions and ex401(k) safe harbor matching contribution
§ 401(k)(3)(A) and § 401(m)(2)(A), ef- cess aggregate contributions. method.
fective for plan years beginning after De- Notice 97-45, 1997-2 C.B. 296, pro- D. Effect on Regulations
cember 31, 1996, to provide for the use ofides guidance relating to the definition Because of the amendments made t
prior year data in determining the ADPof highly compensated employee unde§§ 401(k), 401(m), and 414(q) by SBJPA,
and ACP of NHCEs, while current year§ 414(q), as amended by 8§ 1431 oés well as by other recent legislation, cer-
data is used for HCEs. Alternatively, arSBJPA. tain portions of 8§ 1.401(k)-1,
employer may elect to use current year Notice 98-1, 1998-3 I.R.B. 42, pro-1.401(m)-1, 1.401(m)-2, and
data for determining the ADP and ACPFvides guidance relating to the current anil.414(q)-1T of the Income Tax Regula-
for both HCEs and NHCEs, but this elecprior year ADP and ACP testing methodstions no longer reflect current law. How-
tion may be changed only as provided by Notice 98-52 provides guidance on thever, these regulations continue to apply
the Secretary. Prior to the effective dateafe harbor methods under § 401(k)(12p the extent they are not inconsistent with
of these amendments, plans were requirddr satisfying the ADP test contained inthe Code, Notices 97-2, 97-45, 98—1, an
to use current year data in determining th& 401(k)(3)(A)(ii) and safe harbor meth-98-52, this notice, and any subsequen
ADP and ACP for both HCEs andods under § 401(m)(11) for satisfying theguidance.
NHCEs. Section 1433(d) of SBJPAACP test contained in § 401(m)(2). Ill. Questions and Answers Relating to
amended § 401(k)(3) and § 401(m)(3) to C. Definitions the 401(k) and (m) Safe Harbor Methods
provide a special rule for determining the Any term used in this notice that is de-. = = )
ADP and ACP for NHCESs for the first fined in Notice 97-45, 981, or 98-52, of /ibility in Adoption of 401(k) Safe
plan year of a plan (other than a successirthe regulations under § 401(k), 401(m)fiarbor Nonelective Contribution Method
plan) where the prior year testing methodr 414(q) has the same meaning as in Q-1. By what date must the sponsor of
is used. those notices and regulations. For eXamyr 401 (k) plan adopt the 401(k) safe harbol

Section 1433(e) of SBJPA amendegle, the term “employee contribution”,,helective contribution method for a
§ 401(k)(8)(C) and § 401(m)(6)(C), effec-means any mandatory or voluntary contriman year?
tive for plan years beginning after De-bution to the plan that is treated at the 5 ¢ Generally, a plan that is intended
cember 31, 1996, to provide that the digime of contribution as an after-tax emy, satisfy the 401(k) safe harbor require-
tribution of excess contributions andployee contribution (e.g., by reporting the,ants for a plan year must, prior to the
excess aggregate contributions will beontribution as taxable income subject t%eginning of the plan year, contain lan-
made on the basis of the amount of contrapplicable withholding requirements) an uage to that effect and must specify the
butions by, or on behalf of, each HCEis allocated to a separate account to whi 1(k) safe harbor method that will be
Prior to the effective date of these amendhe attributable earnings and losses are @lzoq. (However, see section XI.B. of No-
ments, plans were required to distributéocated. tice 98-52 and Rev. Proc. 99-23,
excess contributions and excess aggregateln addition, for purposes of this notice,; 9g99_16 | R.B. 5, for the remedial
contributions using a method based on th@) a “401(k) safe harbor plan” means & ,endment period applicable to plan
actual deferral ratio or actual contributionrCODA that is intended to satisfy the ADPchanges incorporating the 401(k) safe
ratio of each HCE. test safe harbor under section V of Notic@ oy provisions.)

Section 1431 of SBJPA amende®8-52, and, if applicable, a defined con- Notwithstanding section XI.A. of No-
§ 414(q)(1) to provide that the termtribution plan (including a § 403(b) plan)ice 98-52, a plan that provides that it will
“highly compensated employee” meanshat is intended to satisfy the ACP teséatisfy the current year ADP (and, if ap-
any employee who (1) was a 5-percergafe harbor under section VI of NOticepIicable, ACP) testing method for a plan
owner at any time during the year or th®8-52, (2) the “401(k) safe harbor NONYear may be amended not later than 3(
preceding year, or (2) for the precedinglective contribution method” means th('aays before the last day of the plan year t
year had compensation from the employealternative for satisfying the safe harbo&pecify that the 401(k) safe harbor non-
in excess of $80,000 (as adjusted) and, ¢ontribution requirement of the ADP testyoctive contribution method will be used
the employer so elects, was in the topsafe harbor under section V.B. of Noticg,, ihe plan year (including that the safe
paid group for the preceding year. Th&8-52 that includes satisfying the nong, hor nonelective contribution will be
amendments made by 8§ 1431 generallglective contribution requirement undermade), provided that the plan otherwise
apply to years beginning after Decembesection V.B.2. of Notice 98-52, (3) thegtisfies the ADP (and, if applicable,
31, 1996. “401(k) safe harbor matching Contribu-ACP) test safe harbor for the plan year

B.Previous Guidance on the SBJPAion method” means the alternative for(including the notice requirement under
Amendments to 8§ 401(k), 401(m), andatisfying the safe harbor contribution regqqtion V.C. of Notice 98-52, as modified
414(q) quirement of the ADP test safe harboby this notice). For purposes of the pre-

Notice 972, 1997-1 C.B. 348, providesinder section V.B. of Notice 98-52 thaEeding sentence, in applying the conten
guidance on determining the individualsncludes satisfying the matching Contrib”'requirement of section V.C.1 of Notice
who are taken into account in computingion requirement under section V.B.1. ohg_g5.
the ADP or ACP for NHCEs for the prior Notice 98-52, and (4) a “401(k) safe har- (1) Instead of stating the amount of the
year under the prior year testing methodor method” means the 401(k) safe harbor gate harbor nonelective contribution to
The notice also prescribes rules for distrinonelective contribution method or the o made under the plan, the notice



given to eligible employees before thdn order to further facilitate the adoptionV.B.1.c.ii. of Notice 98-52, a plan will

beginning of the plan year must pro-of the 401(k) safe harbor nonelective conaot fail to satisfy the requirements of sec:
vide that (a) the plan may be amendettibution method under this Q&A-1, thetions V.B.1. and VI.B. of Notice 98-52
during the plan year to provide that the&service intends to provide a simplifiedthat relate to matching contributions
employer will make a safe harbor nonpre-approved means of adopting thenerely because the plan requires employ
elective contribution of at least 3 per401(k) safe harbor nonelective contribuees to make cash or deferred or employe
cent to the plan for the plan year, antion method under the Service’s mastecontribution elections in whole percent-

(b) if the plan is so amended, a suppleand prototype plan program. ages of compensation or whole dollal
mental notice will be given to eligible ) o amounts.

employees 30 days prior to the last d?gafe Harbor Matching Contribution Q-4. Can a 401(k) safe harbor plar
of the plan year informing them of suchRequirements suspend additional employee contribu:
an amendment, and Q-2. Can a 401(k) safe harbor p|aﬁions for up to 12 months after the in-ser.

(2) A supplemental notice must be proy,aich elective and employee contribu¥ice withdrawal of employee contribu-

vided to all eligible employees no latetisns on a payroll-by-payroll basis (in_tions?

than 30 days prior to the last day of theiaad of on an annual basis) without mak- A-4. Notwithstanding section V.B.1.c.

plan year stating that a 3 percent saflﬁg additional contributions at the end oftnd section VI.B.3. of Notice 98-52, a

harbor nonelective contribution will be, o year to take into account the totgplan will not fail to satisfy the ACP test

made for the plan year. For administrasmount of an employee’s compensatioﬁafe harbor of section VI of Notice 98—52

tive convenience, the supplemental nog,; the plan year? merely because, after a withdrawal of em

tice may be provided separately or as p_o Notwithstanding section VII.A. ployee contributions from the plan, the
part of the safe harbor notice for thqOr any other provision) of Notice 98_52’plan suspends additional employee contri
following plan year. the requirements of sections V.B.1. angutions for a period that does not excee

Similar rules apply if, pursuant to secy/| B of Notice 98—52 that relate to 12 months. See section V.B.1.c.iv. of No
tion IX.A.1. of Notice 98-52, the Safematching contributions may be met for dice 98-52 for a similar exception that ap:
harbor nonelective contribution is mad%lan year by meeting such requirement@"es for purposes of hardship distribu-
to another plan of the employer. either (1) with respect to the plan year aspns of elective contributions.

Thus, for example, a plan sponsor th%hole, or (2) if the plan so provides, sepa- Q-5. How do the rules of sections
maintains a calendar-year 401(k) plarﬂately with respect to each payroll perioa/'B'l' and VI.B.3. of Notice 98-52 apply
using the current year ADP testing(Or with respect to all payroll periods englo @ plan that provides matching contribu
method and that wishes to have the flexh,]g with or within each month or p|am_tions on both elective contributions and
bility to decide toward the end of a plan,q,, quarter) taken into account under tHemployee contributions?
year whether or not to adopt the 401( rrangement for the plan year (the “payroll A-5. A plan will not fail to satisfy the
safe harbor nonelective contributiorberiod method”). If the payroll period requirements of section V.B.1.a., V.B.1.b.
method with respect to its 401(k) planethod is used, however, matching contr" VI.B.3.(iii) of Notice 98-52 merely be-
could achieve that flexibility by providing ptions with respect to elective or emSause the plan provides matching contri
the initial notice described in section V'Cployee contributions made during a ma'l?utions on both elective contributions anc
of Notice 98-52 (as modified by thisyear quarter beginning after May 1, 200§Mployee contributions if, under the
Q&A-1, and Q&A-7 and Q&A-8 of this st be contributed to the plan by the ladfrms of the plan, either (1) the matching
notice) before the beginning of the plaraay of the following plan year quarter_Contributions provided on an employee’s
year, as provided under section V.C.2. OAccordineg, in the case of a calendar yeaqlective contributions are not affected by
Notice 98-52 (as modified by Q&A-9 of plan that uses the payroll period method,he amount of the employee’s employet
this notice). If the plan sponsor then der'natching contributions with respect tgeontributions or (2) matching contribu-
cides to adopt the 401(k) safe harbor nongactive or employee contributions magdions are made with respect to the sum c
elective contribution method for the pla”during the calendar quarter beginning Jul§" employee’s elective and employec
year, the plan sponsor must, by Decembgf 2000, must be contributed to the plan b(;,ontributions under the same terms a
1 of the plan year, (1) amend the 401(khocember 31, 2000. The payroll perioénat‘:hing contributions are made with re-
plan accordingly and (2) provide a sUpiethod applies only for purposes of satiSPect to elective contributions.
plemental notice to all eligible employeesrying the ADP safe harbor matching con- For example, a plan will not fail to sat-
stating that a 3-percent safe harbor nofiy tion requirements of § 401(k)(12)isfy the matching contribution require-
elective contribution will be made for the(section V.B.1. of Notice 98-52) and thdnent of section V.B.1. or the ACP test
plan year. ACP safe harbor matching contribution resafe harbor of section VI of Notice 98-52

A plan sponsor that takes advantage Q{uirements of § 401(m)(11) (section v|.gMmerely because the plan provides a re
the flexibility provided under this Q&A-1 ¢ Notice 98-52). quired matching contribution equal to 10C
is not required to continue using the Q-3. Can a 401(k) safe harbor plan rdeercent of the sum of each eligible em:
401(k) safe harbor nonelective contribuquire that employees make elective corRloyee’s elective and employee contribu:
tion method for the following plan yeariputions in whole percentages of pay ofions up to 4 percent of compensation
and is not limited in the number of years,ole dollar amounts? This is the case even if, during a plar
that it takes advantage of this flexibility 5 _5 Notwithstanding section Y&ar, an eligible employee first makes



employee contributions of 4 percent ofently reviewing the legal and policy is-the safe harbor matching or nonelective
compensation that are matched by the eraues relating to the satisfaction of the safeontribution formula used under the plan
ployer and subsequently makes electiviearbor notice requirement through the usg@ncluding a description of the levels of
contributions that go unmatched, proef electronic media. Prior to the issuancenatching contributions, if any, available
vided that the same match would havef additional guidance on this matterunder the plan) and state that these contr
been available if the employee had inhowever, a plan will not fail to satisfy thebutions (as well as elective contributions)
stead made only elective contributions. notice requirement of section V.C. of No-are fully vested when made and (2) how
Q-6. May a plan that uses the 401(kdice 98-52 (as modified by this notice}fo make cash or deferred elections (in-
safe harbor matching contribution methodvith respect to an employee merely becluding any administrative requirements
suspend matching contributions on futureause, instead of receiving the notice onthat apply to such elections) and the peri:
elective and employee contributions durwritten paper document, the employee resds available under the plan for making
ing a plan year and instead use the currecgives the notice through an electronisuch elections. In addition, the notice
year ADP (and, if applicable, ACP) test-medium reasonably accessible to the emmust also provide information that makes
ing method for the plan year? ployee, provided that (1) the system undet easy for eligible employees to obtain
A-6. A plan that uses the 401(k) safavhich the electronic notice is provided isadditional information about the plan (in-
harbor matching contribution method willreasonably designed to provide the noticeluding an additional copy of the sum-
not fail to satisfy § 401(k) (or § 401(m))in a manner no less understandable to timeary plan description) such as telephone
for a plan year merely because the plan amployee than a written paper documemumbers, addresses and, if applicable
amended during the plan year to reduce and (2) under such system, at the time tredectronic addresses, of the individuals ol
eliminate matching contributions, pro-notice is provided, the employee is adeffices from whom employees can obtain
vided: vised that the employee may request arglich plan information.
(1) A supplemental notice is given to allreceive the notice on a written paper doc- Q-9. By what date must the safe harbol
eligible employees explaining the conument at no charge, and, upon requesiptice be provided to employees in the
sequences of the amendment and inhat document is provided to the emease of a plan that adopts a 401(k) saf
forming them of the effective date ofployee at no charge. This Q&A-7 also apharbor method for the first time in the
the reduction or elimination of match-plies for purposes of providing the supyear 2000?
ing contributions and that they have @lemental notices under Q&A-1 and A-9. Generally, the notice required
reasonable opportunity (including aQ&A-6 of this notice. under section V.C. of Notice 98-52 must
reasonable period) to change their cash Q-8. Can a safe harbor notice cros®se provided in accordance with the timing
or deferred elections and, if applicableteference the plan’s summary plan derequirements of section V.C.2. (i.e., the
their employee contribution elections; scription for a portion of the information notice must be provided within a reason-
(2) The reduction or elimination of required in the notice? able period before the beginning of the
matching contributions is effective no A-8. Section V.C. of Notice 98-52 pro-plan year (or, in the year an employee be
earlier than the later of (i) 30 days aftevides that the notice requirement of thatomes eligible, within a reasonable period
eligible employees are given the supsection is satisfied if each eligible embefore the employee becomes eligible)).
plemental notice and (ii) the date theloyee for the plan year is given writterHowever, in an effort to allow plan spon-
amendment is adopted,; notice of the employee’s rights and obligsors that are considering the adoption of
(3) Eligible employees are given a reaations under the plan and the notice satid01(k) safe harbor method to fully utilize
sonable opportunity (including a reafies the content requirement of paragrapthe guidance provided in this notice for
sonable period) prior to the reductiorl of that section and the timing requireplan years beginning in the year 2000, the
or elimination of matching contribu- ment of paragraph 2 of that section. Service and Treasury have determinec
tions to change their cash or deferred Notwithstanding paragraph 1.a. of secthat transition relief is appropriate. Ac-
elections and, if applicable, their emtion V.C. of Notice 98-52, a plan will not cordingly, in the case of a plan sponsor
ployee contribution elections; fail to satisfy the content requirementhat adopts a 401(k) safe harbor methoc
(4) The plan is amended to provide thamerely because, in the case of the infofer the first time with respect to a plan for
the ADP test and, if applicable, themation described in items (ii) (relating toa plan year that begins on or after Januar
ACP test will be performed and satis-any other contributions under the plan)l, 2000 and on or before June 1, 2000, th
fied for the entire plan year using theiii) (relating to the plan to which safenotice described in section V.C. of Notice
current year testing method; and harbor contributions will be made), (iv)98-52 satisfies the timing requirement for
(5) All other safe harbor requirementgrelating to the type and amount of comthat plan year if the notice is given on or
are satisfied through the effective dat@ensation that may be deferred), and (vi)efore May 1, 2000. This transition relief

of the amendment. (relating to withdrawal and vesting provi-applies whether the 401(k) safe harbot
. ) sions) of paragraph 1.a., the notice insteadethod is adopted under a newly estab
Notice Requirement cross-references the relevant portions dished 401(k) plan or under a preexisting

Q-7. Can a plan use electronic medidn up-to-date summary plan descriptiod01(k) plan.
to satisfy the 401(k) safe harbor notice rdhat has been provided (or concurrently is In order to satisfy the 401(k) safe har-

quirement? provided) to the employee. However, théor requirements for the plan year, how-
A-7. The Service and Treasury are cufotice must still accurately describe (1pver, a plan that uses the transition relie



provided under this Q&A-9 still must sat-Plans vide for matching contributions. The Ser-
isfy the otherwise applicable require- . vice and Treasury are considering ap
ments of Notice 98-52 (as modified by Q-11. Cana CODAthatis added 10 aR q4ches that would substantially sim-
this notice) with respect to the entire pla$XiSting profit-sharing plan for the 1E'rStprify the limitation on multiple use
year. Thus, for example, in the case of me during a plan year use a 401(k) safgyministratively, while retaining most of
401(K) plan that uses the 401(k) safe haf@rbor method for that plan year? the value of this limitation in ensuring a
bor matching contribution method, A-11. Generally, the safe harbor rezyirer gistribution of benefits under
matching contributions still must be madduirements must be satisfied for the entirg 401 (k) plans and, in many cases, er
with respect to elective contributionsP/an year (see sections V.A. and VI.A. 0fqraging employers to make fully-vestec
made prior to the date the safe harbor ndiotice 98-52).  In addition, except in th,,nelective contributions on behalf of
tice is provided to employees in the samg@S€ of a newly established plan, the plgfynhighly compensated employees.
amount as if the 401(k) safe harboy®a Must be 12 months long (see Section Generally, the average rate of elective
matching contribution method had beer{ ©f Notice 98-52). Notwithstanding contriputions under a § 401(k) plan on be
in place since the beginning of the plaf€se requirements, however, in the casgif of highly compensated employees

year. of a CODA that is added to an existing 5y not exceed 125 percent of the avel
_ profit-sharing, stock bonus, or pre-ERISA ¢ rate of elective contributions on be
Interaction Between Safe Harbor money purchase pension plan for the firg{;is o nonhighly compensated employ-

Methods and § 410(b)(4) Election time during a plan year, the requirementg, g

of section V of Notice 98-52 will be « . S ey, .
; : alternative limitation” that permits the
Q-10. Is a plan required to provide safgeated as being satisfied for the entir P

harbor matc_hi_ng or nonelective Comribu'plan year and the CODA will not be‘5verage rate of elective contrlbupons
tions to participants who have not yet a i : . -under a § 401(k) plan on behalf of highly
parucip Yet alfaated as failing to satisfy the requiresomnensated employees to exceed 1

tained age 21 and completed a year of Sfignis of section X of Notice 98-52, pro; ercent of the average rate on behalf
vice if the plan uses one of the 401(K) safGqeq (1) the plan is not a successor plat%onhi o com ensa?ed o e o
harbor methods? - (within the meaning of Notice 98-1), (Z)Videdgth;/t averpa e rate forphi yhI (’:opm-

A-10. As provided in section IX.B.1. {ha cODA is made effective no later thanensated emplo gees is not regateyr than
of Notice 98-52, if. pursuant 103 months prior to the end of the plan yea ercentage pl(a)in}t/s more tha?] the averag

§ 410(b)(4)(B), an employer appliesynqg (3) the requirements of Notice 98-5 te for nonhighly compensated employ.

§ 410(b) separately to the portion of & gtherwise satisfied for the entire pes

plan (within the meaning of & 414(1)) thatyq from the effective date of the CODAees and is not greater than 200 percent

: : that of nonhighly compensated employ-
benefits only employees who satisfy agg, e end of the plan year. Thus, an eXiskes. The altegrnz)i/tive Iir?ﬂtation is palgica/-

Farly relevant where the average rate o

However, the Code provides al

§ 410(a), the plan is treated as two sepgopAa that uses a 401(k) safe harbog;
rate plans for purposes of § 401(k), anghathod for that plan year.
the ADP test safe harbor need not be satis- o gimilar rule applies for purposes of

fied with respect to both plans in order fo%ection VI of Notice 98-52 in the case o

one of the plans to take advantage of th@e aqgition of matching contributions forejective contributions on behalf of highly
ADP test safe harbor. Accordingly, a plaipe first time to an existing defined contriompensated employees may not excee
that uses one of the 401(k) safe harbqjtion plan at the same time as the ado

methods is not required to provide saf@ - of the CODA. % percent of pay. Absent the alternative
harbor matching or nonelective contribu- limitation, the average rate of elective
tions to participants who have not yet atV SIMPLIFYING THE LIMITATION ~ contributions on behalf of highly compen-
tained age 21 and completed a year of sePN MULTIPLE USE sated employees could not exceed 5 pe

vice. Those employees do not have to be cent in such a case. Similar rules appl
treated as eligible employees for purposes The limitation on multiple use appliesseparately to the average rate of matchin

of the 401(k) safe harbors, so long as tH@ the current and prior year ADP andand employee after-tax contributions of
employer has elected to treat them sepé—cp testing methods (i.e., the nondishighly compensated employees under
rately for coverage purposes pursuant fyimination testi_ng methods that § 40;(k§ 401(m) plan. _

§ 410(b)(4). However, in such a case, th@lans must satisfy if they do not satisfy Section 401(m)(9) requires the Secre
plan must specifically provide that electhe 401(k) _safe harbors or t_he_ S_IMPLEary of_the Treasury to “prescribe suct
tive contributions (and, if applicable,401(k) requirements). The limitation onregulations as may be necessary to car

matching contributions) on behalf ofMmultiple use is a nondiscrimination provi-out the purposes of this subsection an

rate of elective contributions on behalf of
nonhighly compensated employees is -
[)ercent of pay, then the average rate

those employees will satisfy the ADP tespion intended to limit the extent to whichsubsection (k) including . . . such regula:
(and, if applicable, the ACP test). highly compensated employees receivions as may be necessary to prevent tt

greater benefits (as a percentage of pagultiple use of the alternative limitation
Addition of 401(k) Safe Harbor than nonhighly compensated employeesyith respect to any highly compensatec

Provisions to Existing Profit-Sharing primarily under 8§ 401(k) plans that pro-employee.” Accordingly, while the alter-



native limitation may be used to satisfy Alternatively, or in addition, the scopeers of data collection and compliance in
either the nondiscrimination test for elecof the limitation’s application might be the context of business transactions an
tive contributions or the nondiscrimina-narrowed slightly in order to give relief inreorganizations. Simplified alternatives
tion test for matching and employee aftereases where the value of the limitatiomay be provided to address those types c
tax contributions, the alternativewould be inconsequential in comparisortransactions in which the information flow
limitation is not available to satisfy bothto the administrative expense of complibetween the selling and purchasing enti-
tests. Absent the statutorily contemplatednce. For example, where the combineties or other entities involved in the trans-
limitation on multiple use, the combinedADP and ACP on behalf of nonhighlyactions traditionally has been minimal.
rates of elective and matching contribueompensated employees exceeds a certainAs part of this process, the Service anc
tions on behalf of highly compensatedevel (e.g., 9 percent or 10 percent), th&reasury are seeking comments from plar
employees under a § 401(k) plan that prdimitation on multiple use might be participants, plan sponsors, and other in
vides for matching contributions could,deemed satisfied. terested parties regarding the following:
for example, be as much as 8 percent (i.e., The Service and Treasury welcome (1) The types of business transaction:s
an ADP of 4 percent and an ACP of 4 pereomments on these and other potential ap-and reorganizations (e.g., stock acquisi-
cent) while the combined rates for nonproaches for simplifying the limitation on tions, acquisitions of substantially all
highly compensated employees could beaultiple use. Comments on the effect of the assets of a trade or business, o
as little as 4 percent (i.e., an ADP of 2 petthe SBJPA changes to the methods for other economically similar transac-
cent and an ACP of 2 percent). In thigorrecting excess contributions and ex- tions) that reasonably would warrant
case, the limitation on multiple use wouldccess aggregate contributions and the rela-continuity of treatment for purposes of
reduce this 4-percentage-point disparityion of those changes to corrections of the nondiscrimination requirements
to 2_ percentage points. multiple use limitation failures are also under § 401(k) and § 401(m) and the

While many employers choose to comwelcome. In addition, comments are wel-
ply with the limitation on multiple use by come regarding whether it is more appro-
reducing or limiting the elective and/orpriate (as a matter of authority or other-
matching contributions on behalf ofwise) for simplification of the limitation
highly compensated employees, othesn multiple use to be effected administra-
employers instead increase the employdively or legislatively.
contributions made on behalf of non-
highly compensated employees. Accord! POTENTIALAPPROACHES FOR

ingly, because of the limitation on multi-APPLYING VARIOUS
ple use, some moderate-incom@UALIFICATION REQUIREMENTS

employees covered under 401(k) plang\l MERGERS, ACQUISITIONS,

that provide matching contributions re DISPOSITIONS, AND SIMILAR

ceive employer-provided benefits thatl RANSACTIONS

amount to hundreds of dollars a year. The Service and Treasury are in the
However, the approach taken under &X5ocess of developing guidance regarding

isting regulations in implementing they,e gnplication of the nondiscrimination
limitation on multiple use may be unnec-

- X requirements under 8§ 401(k) and
essarily complicated. As a result, the Se 401(m), and the highly compensated
vice and Treasury are reviewing potenti '

. mployee definition under § 414(q), in

changes to these regulations that wouldyations where the entities sponsoring
substantially simplify the application of g pjans are involved in mergers, acquisi-
the limitation on multiple use. tions, dispositions, or similar transactions.

Under one possible approach, thgjncertainty among plan sponsors regard-

multi-step mathematical test used in d&pnq the appropriate application of various

highly compensated employee defini-
tion under 8§ 414(q), as well as the de-
gree of specificity that is desirable or
appropriate in describing these transac:
tions.

(2) The application of the nondiscrimi-

nation requirements under § 401(k) and
§ 401(m) and the highly compensated
employee definition under § 414(q) in

cases where plans are combined or di
vided during (instead of at the begin-
ning of) a plan year as a result of a
business transaction or reorganizatior
that occurs during a plan year.

(3) Whether more than one testing al-
ternative may be appropriate when ap-
plying the nondiscrimination require-

ments under § 401(k) and § 401(m) in
the case of mid-year transactions. Fol
example, under certain circumstances
one approach to mid-year business
transactions that also involve combin-
ing plans might be to give plan spon-
sors the option of applying the § 401(k)

termining the aggregate limit on the rateaualification requirements in the context and 8§ 401(m) nondiscrimination re-
of contributions for highly compensated,s ,,,siness transactions and reorganiza-qu"eme”ts on a pre-transaction anc
employees would be replaced by a simplg, o may be leading to reduced employee post-transaction basis as if there were
“look-up” table that is based on ranges Of)rotections, increased transaction costs S€Parate short plan years for the un:
aggregate contribution rates for nonhighly, employers, and the inconsistent appli- combined and combined plans, or ap-
compensated employees. For examplggiion of these requirements among dif- plying these requirements once on the
such a table could provide that if the come, ot employers. basis of the entire plan year for the

bined ADP and ACP on behalf of non- rpe gidance developed by the Service
highly compensated employees is beésng Treasury will be designed to balance
tween 5 percent and 6 percent, then thae peed to protect employees’ pension
combined ADP and ACP on behalf ofjjghts and benefits and provide for the fair
highly compensated employees could bgistrinution of tax-favored pension bene-

as much as 3 percentage points higher. s yith the potential burdens on employ-

combined plan. A similar approach

might apply in cases where plans are
divided as a result of mid-year business
transactions.

(4) The application of other plan quali-

fication provisions (in addition to the



nondiscrimination requirements fortained in this notice has been reviewe®@URPOSE

§ 401(k) and § 401(m) plans and thend approved by the Office of Manage- ) o .
highly compensated employee definiment and Budget (OMB) in accordance 1 h€ Purpose of this Notice is to provide
tion under § 414(q)) in the context ofwith the Paperwork Reduction Act (449uidance regarding the effect of the repes
business transactions and reorganiz&+.S.C. 3507) under control number 154591 certain Canadian banking legislation
tions, whether or not such transaction$669. on elections under section 1504(d) of th
occur in the middle of a plan year. For An agency may not conduct or sponsofntérnal Revenue Code.

example, § 414(a)(2) grants the _Secre}nd a person i_s not required to respond A ck GROUND

tary of the Treasury the authority toa collection of information unless the col-

prescribe regulations regarding théection of information displays a valid Section 1504(d) of the Code allows, in
treatment of service with a predecessd®MB control number. certain circumstances, a domestic corpc
employer as service with a successor The collections of information in this ration owning or controlling, directly or
employer. Comments are invited omotice are in section Ill, Q&As 1 and 2.indirectly, 100 percent of the capital stock
whether regulations should be proThe collections of information are re-of a Mexican or Canadian corporation, tc
posed to address situations in whiclguired to enable personnel in the Tax Exelect to treat such corporation as a dome!
participants experience an interruptioempt and Government Entities Divisiontic corporation for all purposes of subtitle
of their vesting service under § 411(apf the Internal Revenue Service to detelA of the Code. Among other require-
and eligibility service under § 410(a)mine if an employer’s retirement plan satments, such an election may be made on
by reason of certain business transadsfies the requirements to obtain favorablé the sole purpose for maintaining such
tions or reorganizations. tax treatment and to inform plan partici-corporation is to comply with Canadian or
pants of their rights and obligations undelMexican law regulating the title and oper-
the plan. The likely respondents are busation of property.

In addition to inviting comments on the"€SSes or etrrer _for-_profit institutions, an(_j If an eleetion under section 1504(d) iS
potential approaches for simplifying thenot-for-pro_flt institutions. o in ef_fect with respect to a Canadian ol
limitation on multiple use and for apply- The est|mated total annual reportmg\/lexrcen eorporaﬂen, and the_relevam
ing various qualification requirements inburden is 3,000 hours. provision in Cenad|an or MeX|can law
cases where plan sponsors are involved in The est_lmated annual burelen per reregu_latmg the t|tle _and operatlon of prop-
mergers, acquisitions, and similar tr(,:“,]s(,i(’spendent is 1 hour and 20 mlnutes. Therty is repealed, it is the view of Treasu_ry
tions, the Service and Treasury invit@snmate_d number of respondents is 6,008nd the IRS that the eIectron under sectio
comments on the 401(k) safe harbor guid-[he estlrnated annrjal frequency of re1504(_d) generally is terminated as of the
ance provided in this notice. It is antici-SPONSes is on occasion. eﬁeetlve date of_the repeal. However, é
pated that further guidance in these area_sBOOk_s or recerds relating to a coIIec-f(_)relgn corporaﬂo_n may continue to be
would take the form of proposed reguIaI'On of |nf0_rmat|on must be retained aviewed as mamta_uned _solely for tr_re pur-
tions. long as their contents may become matepose of complying with Canadian or

Comments should be submitted b>’ral in the administration of any internalMexican law for a short period of time
March 24, 2000, in writing, and should"@Venue law. Generally, tax returns antbllowing the repeal of that foreign law if
reference Notice 2000—3. Comments cai@X return information are confidential, aghe taxpayer takes reasonable and expec
be addressed to CC:DOM:CORP:R (Norequired by 26 U.S.C. 6103. tious measures to respond to the change

tice 2000—3), room 5228, Internal Rev foreign law and for good reason is unabl
enue Servic)e, POB 7604, Ben Frankiie O 1 Ne INFORMATION to complete such measures by the effec
Station, Washington, DC 20044. In the The principal author of this notice istive date of the repeal, as would be th
alternative, comments may be hand deliRoger Kuehnle of the Tax Exempt an§@Se€ If the taxpayer is required to obtair
ered between the hours of 8 a.m. and Government Entities Division. For fur-égulatory approval in order to convert
p.m. to CC:DOM:CORP:R (Notice ther information regarding this notice (€ foreign corporation to a branch of the
2000-3), Courier’s Desk, Internal Revplease contact the Employee Plans’ tax?-S- Parent and cannot obtain such af
enue Service, 1111 Constitution Avenugayer assistance telephone service Rfoval by the effective date of the repeal
NW., Washington, DC. Alternatively, tax- (202) 622-6074/6075 (not toll-free num-N Such a case, the foreign corporatior
payers may transmit comments electronbers) between the hours of 1:30 and 3:34ill continue to be viewed as maintained
cally via the following Internet site: Cyn-p.m. Eastern Time, Monday througtSCl€ly for the purpose of complying with

thia.Grigsby@md1.irscounsel.treas.gov. Thursday. Canadian or Mexican law only for so long
as is reasonably necessary to convert 1

VI REQUEST FOR COMMENTS

VII. EFFECT ON OTHER branch form and only for so long as the
Section 1504(d) Elections — [Py perssi in s efors o conver
Notice 98-52 is modified. Deferral of Termination IRS may issue guidance identifying
PAPERWORK REDUCTION ACT whether and the extent to which this shor
Notice 2000-7 period of time exists in appropriate cir-

The collection of information con- cumstances not specifically addressed b



