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'S Employers must pay Federal Insuranc

ditional FICA taxes using ataggregate es-
timatior’ method, under which it examinec
the credit card slips; found the average pe
centage tip paid by those customers; a
sumed that cash-paying customers paid
same rate; calculated total tips by multi
plying the tip rates by Fior Dtalia’s to-

tal receipts; subtracted the tips alread
reported; applied the FICA tax rate to the
remainder; and assessed additional tax
owed. After paying a portion of the taxes
Fior D'ltalia filed this refund suit, claim-
ing that the tax statutes did not authoriz
the IRS to use the aggregate estimatic
method, but required it to first determine
the tips that each individual employee re
ceived and then use that information to ca
culate the employés total FICA tax

liability. Fior D’ Italia agreed that it would
pot dispute the accuracy of the particule

Contribution Act (FICA) taxes, calculated calculation_in this c_ase. The DisFrict C(_)ur
e iss a percentage of the wages, including tip&/led for Fior Ditalia, and the Ninth Cir-
that their employees receive. 26 U.S.ccuit affirmed.
Secs. 3101, 3111, 3121(q). An employee re- Held: The tax law authorizes the IRS tc
2 iports the tip amount to the employer, whd!se the aggregate estimation metho
sends copies of the reports to the Internd?p. 3-14.
Revenue Service (IRS). 26 CFR Sec. (a) An assessment is entitled to a le
31.6011(a}1(a). In 1991 and 1992, respon-gal presumption of correctness. By gran
dent Fior Dltalia restaurant paid FICA taxesing the IRS assessment authority, 26 U.S.
based on the tip amount its employees reSec. 6201(a) must simultaneously grant
ported, but the reports also showed that thgower to decidédow to make that assess:
tips listed on customersredit card slips far ment within certain limits, which are not ex-
exceeded the reported amount. The IRgeeded when the IRS estimates tax liabili
made a compliance check and assessed EE%‘mg a reasonable method. Pp53
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(b) The FICA statutes language, taken
as a whole, does not prevent using an a
gregate estimation method. Fior IEalia
claims that, because Sec. 3121(q) speaks
the singular— “tips received byan em-
ployee in the course dfis employmerit —
an employe's liability attaches to each in-
dividual payment, not when the payment
are later summed and reported. Howeve
Sec. 3121(q) is a definitional section. Sec
tions 3111(a) and (b), which impose the ta:
speak in the plural “wage$ paid to“in-
dividuals' by the employef‘with respect
to employmerit — and thus impose liabil-
ity for the totality of the “wage$ paid,
which totality, says the definitional sec-:
tion, includes each individual employse
tips. Pp. 56.

(c) Contrary to the Ninth Circui view,
there is no reason to read Sec. 446{b)
which authorizes the IRS to use estimz
tion methods for determining income
tax liability — or Sec. 6205(a)(1)— which



authorizes the Secretary to adopt regula- UNITED STATES, PETITIONERv. $220,845, in each year, respectively. Ani

tions prescribing mechanisms for employ- FIOR DITALIA, INC. Fior D'ltalia calculated and paid its FICA
ers to adjust FICA tax liability— as tax based on these amounts. The same |
limiting the IRS authority to use an ag- ON WRIT OF CERTIORARI TO THE ports, however, also showed that custon
gregate estimation method to compute in UNITED STATES COURT ers had listed tips on their credit card slip
computing FICA tax liability. Pp. 67. OF APPEALS FOR THE amounting to far more than the amount re

(d) Certain features of an aggregate es- NINTH CIRCUIT ported by the employees ($364,786 in 199

timate — that it includes tips that should June 17, 2002 and $338,161 in 1992). Not surprisingly, this

not count in calculating FICA taxg., tips discrepancy led the IRS to conduct a cor
amounting to less than $20 per month; and JySTICE BREYER delivered the opin-pliance check. And that check led the IRS

that a calculation based on credit card slipgn of the Court. {0 issue an assessment against Fidtalla
can overstate the aggregate amount be- Employers must pay Federal Insuranceoy additional EICA tax.

causee.g., cash-paying customers tend tqContribution Act taxes (popularly known as
leave a lower percentage tip do not show  social Security taxes or FICA taxes), cal
that the method is so unreasonable as {Qlated as a percentage of the wagein-
violate the law. Absent Fior talia’s stipu-  cluding the tips— that their employees
lation that it would not challenge the IRSreceive. 26 U.S.C. Sec. 3101, 3111, 3121(q

calculatiorls accuracy, a taxpayer would berhjs case focuses upon the Government, = " . i that customers hac
free and able to present evidence that thefforts to assess a restaurant for FICA taxeg O : g

assessment is inaccurate in a particular cagsased upon tips that its employees may havbPed, on average, 14.49% of their bills ir

Pp. #10. received but did not report. We must de+991 and 14.29% in 1992. Assuming tha

(€) The fact that the employer is placed:ide whether the law authorizes the InterS3Sn-Paying customers on average tipped
in an awkward position by the require-na] Revenue Service (IRS) to base thatpose rqtes_also, the_ IRS calculated total tif
ment that it pay taxes only on tips reportegyssessment upon isggregate estimate of 0¥ Multiplying the tip rates by the restau-
by its employees, even when it knows thosg| the tips that the restaurastcustomers rants total receipts. It then subtracted tip:
reports are inaccurate, does not make agniq jts employees, or whether the law re@lréady reported and applied the FICA ta
gregate estimation unlawful. Section 3121(dyuires the IRS instead to determine total tiate to the remainder. The results for 199
makes clear that penalties will not attachncome by estimating eadhdividual emr  Showed total tips amounting to $403,72¢
and interest will not accrue unless the 'R\Toloyee’s tip income separately, then add and unreported tips amounting to $156,54!
actually demands the money and the regpq individual estimates together to creatdhe same figures for 1992 showec
taurant refuses to pay the amount demandgghota). In our view, the law authorizes the$368,374 and $147,529. The IRS issued ¢

To calculate the added tax it found ow-
ing, the IRS used what it calls dmaggre-
gate estimatiohmethod. That method was
very simple one. The IRS examined th
éstauraris credit card slips for the years

in a timely fashion. Pp. 1. ~IRS to use the aggregate estimation methodssessment against FiotIflia for addi-
(f) Finally, even assuming that an im- tional FICA taxes owed, amounting to
proper motive on the IRSart could ren- ! $11,976 for 1991 and $11,286 for 1992.

der unlawful its use of a statutorily ; ; ]
permissible enforcement method in cer- The tax law imposes, not only on em- After paying a portion of the taxes as

tain circumstances, Fior'Dialia has not Ployees, but alséon every employet,an sessed, the restaurant brought this refur
shown that the IRS has acted illegally in this €xcise taX, i.e,, a FICA tax, in an amount suit, while the IRS filed a counterclaim for
case. It has presented a general claim th@flual to a percentagef the wagse . . . the remainder. The restaurant argued th(
the aggregate estimation method lends ifaid by him with respect to employmeht. the tax.st:eltutes did not authorize the IR:
self to abusive agency action. But agenc§pec. 3111(a) (setting forth basic Social S® USe€ its*aggregate estimatiormethod,
action cannot be found unreasonable in afiurity tax); Sec. 3111(b) (using identical lan~ather, they required the IRS first to deter
cases simply because of a general pos@iiage to set forth additional hospitalmine the tips that each individual employex
bility of abuse, which exists in respect toinsurance tax). It specifies thatips re- received and then to use that informatio
many discretionary enforcement powers¢eived by an employee in the course of hié calculate the employer total FICA tax
Pp. 1113. employment shall be considered remuneradiability. Simplifying the case, the restau-
242 F.3d 844, reversed. tion” and“deemed to have been paid by theant agreed théf{flor purpose[s] of this liti-
BREYER, J., delivered the opinion ofemployel for purposes of the FICA tax gation; it would “not dispute the facts,
the Court, in which REHNQUIST, C.J., andsections. Sec. 3121(q). It also requires aastimates and/or determinatiérihat the
STEVENS, OCONNOR, KENNEDY, and employee who receives wages in the forniRS had“used . . . as ®asis for its cal-
GINSBURG, JJ., joined. SOUTER, J., filedOf tips to report the amount of those tipsculatior?” of the employe€s‘aggregate un-
a dissenting opinion in which SCALIA and to the employer, who must send copies ofeported tip incomé. App. 35. And the

THOMAS, JJ., joined. those reports to the IRS. 26 CFR SecDistrict Court decided the sole remaining
31.6011(a)1(a) (2001). legal question— the question of thetatu-
SUPREME COURT OF THE In 1991 and 1992, the reports providedory authority to estimate tip income in the
UNITED STATES to San Franciscs Fior D ltalia restau- aggregate— in Fior D'ltalia’s favor.

rant (and ultimately to the IRS) by the res- The Court of Appeals affirmed the Dis-
taurants employees showed that total tiptrict Court by a vote of 2 to 1, the major-
income amounted to $247,181 andty concluding that the IRS is not legally
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authorized to use its aggregate estimatiosupra, at 437 (upholding estimate of tax li- (singular) tips“shall be considered remu-
method, at least not without first adopt-ability over 77-day period made by ex-neratiori for purposes of the latter, tax im-
ing its own authorizing regulation. In light trapolating information based on grosgosing sections. Sec. 3121(q). But the latte
of differences among the Circuits, com-proceeds from 5-day periodRodge v. operational sections speak in the plura
pare 242 F.3d 844 (CAg 2001) (Case be€Commissioner, 981 F.2d 350, 35354 (CA8 They impose on emp|0yers a FICA tax cal
low), with 330 West Hubbard Restaurant  1992) (upholding estimate using bank degylated as a percentage of theages (plu-
Corp. v. United Sates, 203 F.3d 990, 997 posits by taxpayer)Pollard v. Commis-  4)) paid to“individual$' (plural) by the
(CA7 2000),Bubble Room, Inc. v. United sioner, 786 F.2d 1063, 1066 (CA11 1986)emp|oyer“with respect to employmedit.
States, 159 F.3d 553, 568 (CA Fed. 1998),(upholding estimate using statistical tablegg g 3111(a), (b). The operational se
and Morrison Restaurants, Inc. v. United reflecting cost of living where taxpayer s consequently impose liability for the
Sates, 118 F.3d 1526, 1530 (CA11 1997),lived); Gerardo v. Commissioner, 552 F.2d
we granted the Governmeéstpetition for 549, 553552 (CA3 1977) (upholding es- ays, which totality of wages, says the
certiorari. We now reverse. timate using extrapolation of income Overlc:i)efin}tional section. shall incIL,Jde the tips
1-year period based on gross receipts from L PS
I two days)Mendelson v. Commissioner, 305 that each individual employee earns. It i

. , F.2d 519, 523522 (CA7 1962) (uphold- 25 If @ tax were imposed ofall of a res-
An “assessmehtamounts to an IRS de- ng estimate of waitresip income based taurants dishes, with a definitional sec-

termination that a taxpayer owes the Fed N restaurans gross receipts and averagdion specifying that dishes shall“include

eral Government a certain amount of unpalﬁps carned by all waitresses employed b9ach customes silverware’. We simply do

taxes. It is well esta_blishc_—zd in the tax laWrestaurant)McQuattersv. Commissioner 32 Not see how this kind of language, taken
that an assessment is entitled to a legal pr '

) ; &CcH TCM 1122 (1973) (same). a whole, argues against use of an aggr
Eg;ntﬁg?ga?] hcecl)rrgétr(];os\fe_rr?mzftsiggits Fior D'Italia does not challenge this ba-gate estimation method that seeks to de
: P : b sic principle of law. Rather, it seeks to extermine the restauraist total FICA tax
case against a taxpayer in court. Seg,,

United Sates v. Janis, 428 U.S. 433, 440 plain why this principle should not apply liability.
here, or why it should not determine the

totality of the “wage$ that the employer

(1976);Palmer v. IRS 116 F.3d 1309, 1312 . : B

(CA9 1997): Psaty v. United States, 442 ?;\}g?me of this case in the Governmient

F.2d 1154, 1160 (CA3 1971Ynited Sates ' The Ninth Circuit relied in part upon two
V. Lease, 346 F.2d 696, 700 (CA2 1965). A other statutory provisions. The first, 26
We consider here the Governmentu- U.S.C. Sec. 446(b), has been interpreted

thority to make an assessment in a particu- Fior D’ltalia’s primary argument rests guthorize the IRS to use methods of est
lar way, narr_1e|y by directly estimating theupon_ the statute that imposes the FICA @mation for determiningncome tax liabil-
aggregate tips _that a restauram&mp_loy-_ It_ points out that the tax law says th_ere ISty. See,e.g., Mendelson, supra, at 521
ees have received rather than estimatinmposed on every employean “excise g5 (authorizing estimate of waitréggoss
(and then summing) the tips received byax’ calculated on the basis Ofreceipts). The court felt this provision nega
each individual employee. “wages . . .paid by hini as thosé¢wage$ .. L .

The Internal Revenue Code says that thaere“defined if Sec. 3121. Secs. 3111(a) tlv:'gg?g%i?ela;;ﬁ;gif ur:]hecirrl]té/dtoi: Sri
IRS, as delegate of the Secretary of Tregb). It adds that the subsection of Sec. ?leg1 ect to other taxes, such as employer FIC
sury, which specifies thatwage$ includes tips tapxes where no suc,:h rovision anolies. 24

“is authorized and required to make thésubsection q) refers ttips’ as thosé're- F 3d ,at 849 The secpond 26 Upg c .Sen

inquiries, determinations, anaksess- ceived byan employee in the course bfs '~ ' i ’ e

ments of all taxes . . . which have not employment, i.e, to tips received by each 6205(a).(1), authorizes the Secretary.to ado

been duly pai . . . ” 26 U.S.C. Sec. employee individually. (Emphasis added.jégulations that prescribe mechanisms fc

6201(a) (emphasis added). Fior D'Italia emphasizes Sec. 3121jef- €mployers to adjust FICA tax liability. The

This provision, by granting the IRS as-erence to the employee in the singular t§0urt felt this provision negatively im-
sessment authority, must simultaneouslgonclude that théemployets liability for ~Plies a lack of IRS authority to use an ag
grant the IRS power to decidew to make FICA taxes therefore attaches ¢ach of ~gregate estimation method in the absen
that assessment- at least within certain these individual payments not when they aref a regulation. 242 F.3d, at 851.

limits. And the courts have consistently heldater summed and reportédBrief for Re- After examining the statutes, however
that those limits are not exceeded when thepondent 28 (emphasis in original). we cannot find any negative implication.
IRS estimates an individuals tax liability In our view, Fior Dltalia’s linguistic ar- The first says that, where a taxpayer ha

— as long as the method used to make thgument makes too much out of too little.used*“a method of accountirigthat“does
estimate is dreasonableone. Seee.g.,, The language it finds key, the worl8ps not clearly reflect incom&,or has usedno
Erickson v. Commissioner, 937 F.2d 1548, received by an employ&ds contained in method of accountirigat all, “the compu-
1551 (CA10 1991) (estimate made with refa definitional section, Sec. 3121(q), not irtation of taxable income shall be made un
erence to taxpayés purchasing record wasthe sections that impose the tax, Secsler such method as, in the opinion of th
“presumptively corre€twhen based on 3111(a), (b). The definitional section speakSecretary, does clearly reflect incoin&ec.
“reasonable foundatiéh See alsoJanis, in the singular. It says that an employge 446(b). This provision applies to only one



corner of income tax law, and even withinbecause the waites reported income of than $55,000 or so in 1992; how much les
that corner it says nothing about any par$46,000 falls below the FICA ceiling. cash-paying customers tip; how often the
ticular method of calculation. To read it Second, Fior Dtalia points out that an “stiff” waiters or ask for a cash refund; an
negatively would significantly limit IRS au- aggregate calculation based on credit candthether the restaurant owner deducts
thority in that respect both within and out-slips can overstate the aggregate amount ofedit card charge of, say 3%, from em
side the field of income tax law. And theretips because it fails to account for the posployee tips? After all, the restaurant nee
is simply no reason to believe that Consibilities that: (1) customers who pay cashot prove these matters with precision. |
gress intended any such limitation. tend to leave a lower percentage of the bilheed only demonstrate that use of the a
Section 6205(a)(1) refers to certain emas a tip; (2) some custometstiff” the gregate method in the particular case he
ployment taxes, including FICA taxes, andwvaiter, leaving no tip at all; (3) some cus-ikely produced an inaccurate result. Anc
says that when an employer initially paygomers write a high tip on the credit cardin doing so, it may well be able to con-
“less than the correct amount of taxhen slip, but ask for some cash back, leavingince a judge to insist upon a more accu
“proper adjustmest. . . shall be made, a net lower amount; and (4) some restauate formula. Seee.g., Erickson, 937 F.2d,
without interest, in accordance withregu- rants deduct the credit card company feat 1551 { Some reasonable foundation for
lations” The IRS has made clear that thifrom the tip, leaving the employees with athe assessment is necessary to preserve
provision refers to an employar‘adjust- lower net amount. presumption of correctnesgemphasis in
ments, say, in an initially underreported tax  Fior D' Italia adds that these potential er-original)).
liability, madebefore the IRS has assessedors can make an enormous difference to Nor has Fior Ditalia convinced us that
an underpayment. See generally 26 CFR restaurant, for restaurant profits are ofindividualized employee assessments wi
Sec. 31.6205L (2001). Again, there is sim- ten low, while the tax is high. Brief for Re- inevitably lead to a moréreasonableas-
ply no reason to believe that Congress, ispondent 910, n. 6 (asserting that ansessment of employer liability than an ag
writing this provision applicable to a smallassessment for unreported tips for all yeargregate estimate. After all, individual audits
corner of tax law, intended, through negasince employer FICA tax provision was enwll be plagued by some of the same in
tive implication, to limit the IRSgeneral acted would amount to two yeatstal prof-  accuracies Fior Dtalia attributes to the ag-
power to assess tax deficiencies. Indeeds)- Indeed, the restaurant must pay this tagregate estimation method, because they a
Fior D' Italia has not advanced in this Courton the basis of amounts that the restauss ¢ rse based on estimates themselves.
either“negative implicatioh argument re- "ant itself cannot control, for the restal-gae o.g. Mendelson, 305 F.2d, at 522
lied on by the Ninth Circuit. rants customers, not the restaurant itselfy; >\ atters v. Commissioner, CCH

determine the level of tips. Fior’Dalia
. TCM 1122 (1973). Consequently, we can
C concludes that the IRS should avoid thesgOt find thaE the a)ggregatg metr?lod is as

. el . pro_blems by res'Fing its assessment. upon Ir@;‘eneral matter, so unreasonable as to vi
Fior D'ltalia next points to several fea-dividual calculations of employee tip eam-;0 the law

tures of ar‘aggregaté estimate that, in its ings, and argues that the IRfilure to do '

view, make it“unreasonable(and there- so will always result in an overstatement D

fore contrary to law) for the IRS to use thatof tax liability, rendering any assessment

method. First, it notes that an aggregate efhat results from aggregate estimates un- Fior D'ltalia also mentions an IRS regu-
timate will sometimes include tips thatreasonable and outside the limits of any delation that it believes creates a special prok
should not count in calculating the FICAegated IRS authority. lem of fairness when taken together witt
tax the employer owes. The law excludes In our view, these considerations do nothe “aggregaté assessment method. Tha
an employe®s tips from the FICA wages show that the IRSaggregate estimating regulation says that an employer, when ca
base insofar as those tips amount to lesaethod falls outside the bounds of what isulating its FICA tax, mustinclude wages
than $20 in a month. 26 U.S.C. Secreasonable. It bears repeating that in this litreceived by an employee in the form of tips
3121(a)(12)(B). It also excludes the porgation, Fior Dltalia stipulated that it would only to the extent of the tips reported . . .
tion of tips and other wages (including fixednot challenge the particular IRS calculato the employer.” 26 CFR Sec. 31.6011¢a)
salary) an employee receives that riseon as inaccurate. Absent such a stipulat(a) (2001) (emphasis added). How, ther
above a certain annual levet $53,400 in tion, a taxpayer would remain free toasks Fior Ditalia, could the employer have
1991 and $55,500 in 1992. Sec. 3121(a)(1present evidence that an assessment is igalculated tax on a different amount
242 F.3d, at 846, n. 4. These ceilings meaaccurate in a particular case. And we do notamely: (1) the amount of tiggeported;
that if a waiter earns, say, $36,000 in fixechccept Fior Ditalia’s claim that restau- plus (2) the amount of tipseceived but not
salary, reports $20,000 in tips, and fails taants are unable to do se that they“sim- reported? Indeed, Fior Ditalia itself did not
report $10,000 in tips, the restaurant woulghly do not have the information to disptite do so initially, presumably because thi:
not owe additional taxes, because the waithe IRS assessment. Tr. of Oral Arg. 36regulation said it should not do so. See Brie
ers reported income ($56,000) already exwhy does a restaurant owner not know, ofor Respondent 18.7. And, if it should not
ceeds the FICA ceiling. But if that waiter why is that owner unable to find out: howdo so, is it not seriously unfair for the IRS
earns $36,000 in fixed salary, reportsnany busboys or other personnel work fotater to assess against it a tax deficienc
$10,000 in tips, and fails to report anothepnly a day or two— thereby likely earn- based on this latter figuré¥T]here is no
$10,000 in tips, the restaurawbuld owe ing less than $20 in tips; how many em-ractical or legally authorized wdyFior
additional taxes on the unreported amounployees were likely to have earned mord®’lItalia complains, for the restaurant to in-



clude the additional amount of tips forBentsen, 32 Tax Analyst®aily Tax High- ous monitoring requirements consequentl
which the IRS might later seek tax pay-ights & Documents 3913 (Mar. 4, 1994);do not support Fior Dtalia’s argument that
ment.ld., at 16. App. 106, 107. It adds that Congress hagggregate estimates are statutorily prohik
The statute itself, however, responds tenacted this view into two special laws: théted. For example, the Internal Revenue Se
this concern. It says that, insofar as tipdirst of which gives restaurants a nonrevice Restructuring and Reform Act prohibits
were received but not reported to the emfundable tax credit on FICA taxes paice, the IRS from“threaten[ing] to auditres-
ployer, that remunerationi(e., the unre- permits restaurants to offset any FICA iffaurants as a means tooercé them into
ported tips) shall not be deemed to haveays on employee tips on a dollar for dolP0liCing eémployee tip reportingyupra, at
been paid by the employer untithe date ar basis against its own income tax liabil-t2: Put Fior Ditalia does not claim that the
on which notice and demand for such taxefiy, 26 U.S.C. Sec. 45B; and the second of<> Nas violated this statute. Nor, for tha
is made to the employer by the Secretaryyhich forbids the IRS fronfthreaten(ing] 2ter has Fior Dtalia presented evi-
26 U.S.C. Sec. 3121(q). This provisiong audit a restaurant in order tocoercd dgnce .that this particular litigation would
makes clear that it is not unfair or illegalis into entering the special tip-reporting pro_fa|I to yleld.rev.e'nue to the Government (due
to assess a tax deficiency on the unrégram “ntemal Revenue Service Restrucs, 11 avallability of the FICA tax credit),
ported tips, for penalties will not attach anaguring and Reform Act of 1998. 112 Stat O convincingly explained, even if so, why
interest will not accrue unless the IRS acysg : ;hear;:/(;t’ \:’VV::; 2&‘32}%;22"‘33;2 I:]enirteir:"nu
tually demands the monegnd the restau-  rior py talia says that the IRSecent use proper. And while other doc)LlJments show

rant refuses subsequently to pay the amougt 4«4 :
i i i ggregate estimatepproach runs o congress has expressed concern
demanded in a timely fashion. See genegsonirary to the understanding that unde g D

r- . , cpps K .

arding a restaurastdifficulty in trying to

ally, Rev. Rul. 957, 19951 C.B. 185. In- ;o5 this second statute, for feffectively g rv% its emplovel yrtin ryf tgh .
deed, the statute (and its accompanyingces the employer iot. . supervise Its employeeszporting ol the

.verifying, in-
Revenue Ruling) contemplates both a reSjegtigating fying tips, they do not suggest that the aggre

monitoring, and policing com- : ;

i i k ' o9 ate estimate method is an unreasonab
taurant that does not police employee tipyjiance by its employees- responsibilities g
reporting and a later assessment based Q,;

unreported tips. It makes clear that, at moskjqereq. evaluated, and steadfastly refuseﬁﬂartmularly when one recalls that the tax
such a restaurant would have to create a I yransfer from IRS to the employeBrief payer generally remains free to challeng
serve for potential later tax liability. Al- ¢, Respondent 9. And it suggests that th

though the reporting scheme may placgg the accuracy of the calculation at issue, eve

restaurants in an awkward position, the T: S intends to use a legal victory here agy,qn this taxpayer has waived its right ¢
Cod i temol Ii that Dot 5% “threat; say to reopen back tax years, iny, s0). Rather, as we have shown, the re
ode seems 1o contemplate that posilioly e to require restaurant ownéte force

and its bookkeeping awkwardness consepei-«employees to repdriall tips. Id., at evatn;[hCode pr?wsmns a»?d ca}:,e |¢t?1W sgr
quently fails to support the argument thag , Why else, asks Fior'Dalia, would the port the use of aggregate estimates. S¢

imation i supra, at 3-5, 9-11.
aggregate estimation is unlawful. IRS bring this case? After all, given the dol- pwe conclude that Fior Dialia’s discus-

E lar for dollar FICA/income tax setoff, this sion of IRS*abusé is insufficient to show

case may not even produce revenue for the 5t the agencg use of aggregate esti-

Finally, Fior D ltalia suggests that the Government. mates is prohibited by law. In saying this,
IRS is putting its“aggregate estimate ~ Fior D'ltalia’s "abuse of pow&rargu- e recognize that Fior Ttalia remains free
method to improper use. It traces a lengthynent, however, does not constitute & groungh make its policy-related arguments to Cor
history of disagreement among restaurarier holding unlawful the IRSuse of ag- yeqq.
workers, restaurant owners, and the IRS d@fegate estimates. Even if we assume, for
to how best to enforce the restaurarés argumens sake, that an improper motive 11
gal obligation to pay FICA taxes on unre-could render unlawful the use of a statu- _
ported tip income. It notes that the IRS hagorily permissible enforcement method in  For these reasons, and because Fi
agreed to create a special program, callegertain circumstances, dflnited States v. D’ltalia has stipulated that it does not chal
the “Tip Reporting Alternative Commit- Powell, 379 U.S. 48, 58 (1964), we notelenge the accuracy of the IRS assessme
ment’ whereby a restaurant promises to edhat Fior Dltalia has not demonstrated thath this case, the decision of the Court of Ap
tablish accurate tip reporting procedures ithe IRS has acted illegaliy this case. In- peals is
return for an IRS promise to base FICA taxstead, it has presented a general claim to Rever sed.
liability on reported tips alone. It adds thatthe effect that the aggregate estimation
any coercion used to force a restaurant tmethod lends itself to abusive agency ac-
enter such a program (often unpopular witttion. But we cannot find agency action un-
employees) would conflict with the viewsreasonable in all cases simply because of
of Members of Congress and IRS offi-a generalpossibility of abuse— a possi-
cials, who have said that a restaurant shoulality that exists in respect to many discre-
not be held responsible for its employ-tionary enforcement powers. Gfleckler v.
ees failure to report all their tips as in- Chaney, 470 U.S. 821, 831 (1985).
come. Seege.g., Letter of Members of  The statutes and congressional docu-
Congress to Secretary of Treasury Lloydnents that protect restaurants from oner-



SUPREME COURT OF THE nal Revenue Service, Sec. 6053(c)(1), angare 26 U.S.C. Sec. 3101 with Sec. 311:
UNITED STATES must also report the total amount of tipsThe payments that beneficiaries are er

shown on credit card slipsbid. The em- titled to receive are determined by the

ployer is subject to tax on the same amourfecords of their wages earnedestor, su-

of tip income listed on an employesere- g at 608.

port to him and in turn reported by himto Notwithstanding this basic structure, the

the Internal Revenue Service. For both thir g ¢ aggregate estimation method cre

ON WRIT OF CERTIORARI TO THE ~ employer and the employee, however, taXsies 4 disjunction between amounts pre
UNITED STATES COURT able tip income is limited to income within sumptively owed by an employer and thos

OF APPEALS FOR THE what is known as théwage bant; there owed by an employee. It creates a comp:

is no tax on tips that amount to less than ; .
NINTH CIRCUIT $20 in a giverﬁ) onth. or on total remu. 201€ disproportion between the employ

June 17, 2002 neration in excess of the Social Securiters t.ax f"md the employée ultimate
)éeneflts, since an aggregate assessment d

. wage base ($53,400 and $55,500, respec- . !
JUSTICE SOUTER, with whom JUS- tively, in the years relevant to this Case)_nothlng to revise the earnings records of th

TICE SCALIA and JUSTICE THOMAS Because many employees report less ti' dividual employees for whose benefit the
join, dissenting. income than they receive, their FICA taxed@X€S are purportedly collectédhus, from
The Court holds that the Internal Rev-g4 their employetsnatching amounts are the outset, the aggregate assessment f
enue Service statutory authorization to |ogs than they would be in a world of com-Poorly with the design of the system.
make assessments for unpaid taxes is re8rete reporting. The IRS has chosen to
sonablg rea(;j to cover a restauratsufiCA f counter dishonesty on the part of restau- B
taxes based on an aggregate estimate o i i
unrenorted emplo gg " gS | believe thaf"é{nt' employees not by moving directly g the majority acknowledges, the nex
p ployee ups. lev bgainst them, but by going against their em blem is that th N
ding the statute so broadly saddles e : : roblem is that the aggregate estimatio
reading y Moyers with assessments of unpaid FIC : :
loyers with a burden unintended by Con ; - —hecessarily requires the use of genera
ploy Y L0Ntaxes based on an estimate of all tip in: . .
ized assumptions for calculating such e

gress, and | respectfully dissent. come paid to all employees aggregated tq:

| gether. The Court finds these aggregatedﬂates' and the assumptions actually ust

assessments authorized by the general prtg_nd to inflate liability. In the first place,

Taxes on earned income imposed by th&ision for assessments of unpaid taxes, Se lh"e the IRSs azsumptm?_ that m.a';Y emt-
Federal Insurance Contributions Act (FICA)6201, which benefits the Government wit bcl)yees Zrehun errepor mhg IS Indispu
pay for employeesbenefits under the So- @ presumption of correctness. Seaited 20 SOUN ; the assumption that everyopa_trc
cial Security Act, 49 Stat. 622, as amendedtates v. Janis, 428 U.S. 433, 440 (1976). S ot only tlppll;)lg,. but tipping 14.49% in
42 U.S.C. Sec. 40#t seq. (1994 ed. and The practice of assessing FICA taxes againdP91 and 14.29% in 1992, is probably not
Supp. V). In the simplest case, the eman employer on estimated aggregate tip inthose percentages are based on wo fL
ployee is taxed on what he receives, and tHePMme, however, raises anomaly aftefer assumptions: that patrons who pay wit
employer is taxed on what he pays. See 28n0maly, to the point that one has to sussredit cards tip at the same rate as ps
U.S.C. Secs. 3101, 3111. For a long timgP€ct that the Governme'st practice is trons who pay in cash, and that all pa
an employess income from tips was not Wrong. An appreciation of these consetrons use the tip line of the credit card slig
recognized as remuneration paid by the enflueénces, in fact, calls for a reading of thdor tips, rather than to obtain cash. But wha
ployer, and the corresponding FICA tax waérucial provision, 26 U.S.C. Sec. 3121(q)js most significant is that the IRSmethod
imposed only on the employee. See SdI' @ straightforward way, which bars ag-of aggregate estimation ignores the wag
cial Security Amendments of 1965, Secdregate assessments and the anomalies thahd entirely, assuming that all tips are sut
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313(c), 79 Stat. 382. In 1987, however, th§0 With them. ject to FICA tax, although this is not true
Internal Revenue Code was amended to I in law, and certainly not always the case il
treat tip income within the remuneration on fact.

which the employer, too, is taxed, 26 U.S.C. A

Sec. 3121(q), and that is the present law. C

The scheme is simple. The tips are in- The Social Security scheme of benefits
cludible in the employés wages. The em- and the FICA tax funding it have been char- ) ) o
ployee must report the amount of taxablecterized as a kind dfsocial insurance, 9regation method to overestimate liabil
tip income to the employer. Sec. 6053(a)Flemming v. Nestor, 363 U.S. 603, 609 'ty might not count much against it if it
“[L]arge food or beverage establishmerit[s] (1960), in which employers and employ-Were fair to expect employers to keep th
must pass on that information to the Interees contribute matching amounts. Comteports that would carry their burden to re

The tendency of the Governméntag-

n 1998, Congress altered the burdens of proof for tax cases, but the changes do not implicate FICA. See 26 U.S.C. Sec. 7491(a).

2plthough the scheme does not create a vested right to benefits in any employEtera@ing v. Nestor, 363 U.S. 603, 608511 (1960), the legislative choice to tie benefits to earnings history evinces a general int
to create a rough parity between taxes paid and benefits received.



fute any contested assessment based on amquely excepted from the general rule thaio an IRS determination that a taxpaye
aggregate estimate. But it is not fair. remuneration must be reported in-& owes the Federal Government a certai
Obviously, the only way an employerstatements. See 26 U.S.C. Sec. 6041(e). Thenount of unpaid taxey. After, but only
can refute probable inflation by estimate isipshot is that Congress has enacted a siafter, assessment can the IRS take the fi
to keep track of every employsdips,ante, gular exception to the duty to keep recordsher step of issuing notice and demand fc
at 9, and at first blush, there might seenthat would allow any ready wage band dethe unpaid taxes assessed, Sec. 6303, sC
nothing unusual about expecting employterminations or other checks on estimate$p authorize the IRS to levy upon the tax:
ers to do thi$ The Code imposes a gen-while the aggregate assessment practice payers property, or impose liens, Secs
eral obligation upon all taxpayers to keeghe IRS virtually reads the exception out 06321, 6331.
records relevant to their liability accord-the Code. In the case of an employerliability for
ing to regulations promulgated by the Sec- The majority doubts that there is anyFICA taxes on tips, however, this sequenc
retary, 26 U.S.C. Sec. 6001, and, for theractical difference between determining theannot be followed if the employee does nc
most part, the courts have viewed the butiability of one employee, very possibly with report the tips to the employer in the first
den on taxpayers to maintain such recordsn estimation similar to the one used herglace, for it is the report, not the employ-
as reasonable and, hence, as the justificand estimating the aggregate amount for a@es receipt of the tips, that raises the em
tion for requiring taxpayers to disprove IRSemployer.Ante, at 9-10. But determina- ployer's liability to pay the FICA tax. The
estimates; the taxpayer who fails to attions limited to an individual employee will employer may know from the credit slips
tend to Sec. 6001 has only himself tanecessarily be more tailored, if only by tak-that the employeéseports are egregiously
blame. Seee.g., Kikalos v. Commissioner, ing the wage band into account. In fact, anynaccurate (wage band or no wage band
190 F.3d 791, 792, n. 1 (CA7 199%rac- such determination would occur in consebut the employer is still liable only on what
chiola v. Commissioner, 643 F.2d 1383, quence of some audit of the employee, whthe employee declares. In fact, the effect c
1385 (CA9 1981)Meneguzzo v. Commis-  would have an incentive to divulge infor-Sec. 6053(c) is such that employers car
sioner, 43 T.C. 824, 831 (1965)But the mation to contest the IRS figures where not help but know when underreporting is
first blush ignores the one feature of Segpossible, and generate the very paper trasievere, since they are required to give th
6001 relevant here. The provision states an employer would need to contest liabilHRS a summary of the amount of reporte
single, glaring exception: employers needty while availing himself of the excep- tips and the amount of charged tips. None

not keep records'in connection with tion in Sec. 6001. theless, the employer remains liable solel
charged tips other than“charge receipts, for taxes on the reported tifs.
records necessary to comply with section D Indeed, even if the employer, seeing

disparity, paid extra FICA taxes on the as

6053(c), and copies of statements furnished -
The strangeness of combining a stat- .
sumption that the employees had underre

by employees under section 6053{d)id. . | p K
Employers are expressly excused from an.Ute excusing employers from reCOTd ee ported tips, the extra payment would be
%g with an administrative practice of '

effort to determine whether employees are ~kina probablv inflated assessments stana?eated as an overpayment. See Tr. of Or
properly reporting their tips; the Code te"Sout e\?err)1 moreystarkl in liaht of the ec-" 9" 8; Jones v. Liberty Glass Co., 332 U.S.
them that they need not keep the informa- Y 9 524, 531 (1947) (overpayment‘iany pay-

. o entric route the Government has to fol- . s

tion specific to each employee that woul . ) o ..ment in excess of that which is properly
S . ow in a case like this in order to benefit

be necessary to determine if any tips fel

du€’). The overall implication is that em-

short of the estimates or outside the Wagerom the presumption of correctness that anloyers are meant to pay taxes based ¢

band® Presumably because of this Statugggregate assessment carries. Under tgfecific information provided by others. As

tory exception, the Secretasyregulations general authorization to make. assessmenk ‘practical matter, the tips themselves ar
. : 6 U.S.C. Sec. 6201, on which the Gov- . IR o
regarding employer recordkeeping do no% n8t the true basis for liability; instead, it is

. 2 ernment relies, any assessment is precede
impose any obligations beyond those Men- | apility for taxes. Sec 6201(a) The an employee report that creates the obl
tioned in Sec. 6001. See 26 CFR Sec) y - eC

. ; .~ gation.
31.60015 (2001) (describing required ecretary is authorize. . . tomake the in

uiries, determinations, and assessments of Some event must therefore trigger Ii
records). This absolution from recordkeepg ' ' ability for taxes on unreported tips before

ing is mirrored by the fact that tips areaII t:":vfes | .wh|c‘h ha‘ve not bee,n duly paldthe IRS can make the assessment, and tl
..."); ante, at 3 (‘An ‘assessmenamounts

30f course, even the IRS has not explained the precise manner in which the employer is expected to generate such records. Before the Court ofiRBpejaeththat the employer could require employees t
pool all tips, and thereby keep track of them. See 242 F.3d 844, 848, n. 6 (CA9 2001). The court properly rejected this conteiteofing$ the way a restaurant does business It would be akin to saying that a
restaurant must charge a fixed service charge in lieu of'tifd. Before this Court, the IRS instead argued thewery employer should hire reliable people who they can trust to follow the 'rulée. official tran-
script records' Laughter’ Tr. of Oral Arg. 27.

“Such is in keeping with the general rule that burdens shift to those with peculiar knowledge of the releva@afaptell v. United States, 365 U.S. 85, 96 (1961 [T]he ordinary rule . . does not place the burden
upon a litigant of establishing facts peculiarly within the knowledge of his advénsaigtional Communications Assn. v. AT&T Corp., 238 F.3d 124, 130 (CA2 2001)[@A]ll else being equal, the burden is better placed
on the party with easier access to relevant informé&}iod J. Wigmore, Evidence Sec. 2486, p. 290 (198f)]fe burden of proving a fact is said to be put on the party who presumably has peculiar means of kn
edgé (emphasis deleted)).

SThe statute refers only to charged tips, rather than cash tips, but the IRS does not dispute that the employer has no obligation to keep any ré¢bese Ispgmifically required under 26 U.S.C. Sec. 6053, and th
IRS's regulations on the subject do not impose any requirements with respect to cash tips. See 26 CFR See532@I0)1 Moreover, it would be irrational to read 26 U.S.C. Sec. 6001 to require an employer
keep detailed records only of cash tips while, for example, being relieved of the burden to record which employees received which charged fijes,the wipetpace was used for something other than tips, or ho
employees allocated charged tips amongst themselves via the procépioiy out (sharing tips with supporting waitstaff who do not receive their own tips, such as bartenders and hosts).



event turns out to be the notice and dethe consequences of notice and demand employees, for the purpose of collecting
mand for which Sec. 3121(q) makes spethe very instant liability arises. FICA taxes that will ultimately be refunded,
cial provision in such a caseOnly after The second difference goes to the authat do not increase the accuracy of indi
notice and demand can the Governmerthority for estimating liability. The IRS finds vidual earnings records, and probably ove
proceed to assessment under Sec. 620this authority implicit in Sec. 6201, which estimate the true amount of taxable
Whereas the usual sequence is assessmenithorizes assessmenfsite, at 4. In the earnings.
then notice and demand, see 26 U.S.C. Sagsual case, the estimate is thus made in cal- In fact, the only real advantage to the
6303, here it is notice and demand, then agulating the assessment, which occurs afRS seems to be that the threat of audit, liti
sessment. ter the event that creates the liability bein@ation, and immediate liability may well
The IRS does not dispute this. It conestimated and assessed. But in the case fgfce employers to assume the job of mon
cedes that it does not rely upon Sec. 620he tips unreported by the employee, thertoring their employeesips to ensure ac-
before issuing the notice, see Reply Briefyou|d be no liability until notice and de- curate reporting. But if that explanation for
for United States 1516, but instead per- and is made under Sec. 3121(q), and '€ Governmerns practice makes sense o

forms a*“pre-assessmenestimate (for g consequently at this point that the estii_t, it also flips the Government from the fry-
which, incidentally, no statutory authori- '

. ) o 4 _mate is required. The upshot is that the edhd pan mtp the fire. Congress has previ
zation exists). Then it issues notice and (li- gusly stymied every attempt the IRS ha

. . timate has to occur before the statut :
ab|!|ty having now qttgched) uses the SaME . imed to authorize it. Sec. 6201, is eVerr]nade to impose such a burden on emplo
estimate for the official assessment undea(pplicable That is, the IRS says it can oLTS: In_the days when employer_s Were re
Sec. 6201. timate bec.ause it (;an assess. and it can S£0n3|ble only for withholding the

Again, at first blush, it is tempting to S2Y cass because it can previodsly estimat%mployees share of the FICA tax_, the IRS_
that the sequence of events may be uns asoning this circular may warrant Susisttempted to force employgrs to include ti
usual, but under the aggregate assessmerﬁion income on W2 forms; this effort was
practice the employer-taxpayer ends up i ' blocked when Congress modified 26 U.S.C
the same position he would have been in E Sec. 6041 to exclude tip income expressl
if he failed to pay FICA taxes on reported from the W-2 requirements. See Revenus
tips. But there are two very significant dif-  There is one more source of suspicionAct of 1978, Sec. 501(b), 92 Stat. 2878
ferences. It is true that the employer whdn 1993, Congress enacted an income taWhen the IRS interpreted the credit avail
is delinquent as to reported tips ends upredit for certain employers in the amoungble under Sec. 45B to apply only to tips
subject to liability on the basis of third- of FICA taxes paid on tips in excess of theeported by the employee pursuant to 2
party action (the employé&ereport) which minimum wage. 26 U.S.C. Sec. 45B. ThdJ.S.C. Sec. 6053(a), Congress overruled tl
assessment invests with a presumption @xistence of the credit creates a peculidRS and clarified that the credit would ap-
correctness, and which notice and demargtheme, for unless we are to assume thpty to all FICA taxes paid on tips above
then make a basis for possible liens and levestaurateurs are constantly operating on tiikose used to satisfy the employgemini-
ies. But in that case, the employ®tiabil- knife-edge of solvency, never able to usenum wage obligations. See Small Busi
ity, and exposure to collection mechanismshe credit (even with its 20-year carryfor-ness Job Protection Act of 1996, Pub. L
is subject to the important safeguard of thevard, see 26 U.S.C. Sec. 39), the IRS ha¥o. 104-188, Sec. 1112(a), 110 Stat. 175€
employeés report. Whatever the employedittle reason to expect to gain much fromFinally, when the IRS developed its Tip Re:
may do, it will not be in his interest to re- the employer-taxpayer; the collection efporting Alternative Commitment (TRAC)
port more tips than he received, exposingprt will probably result in no net benefit program,ante, at 1112, Congress for-
himself (and, incidentally, his employer) toto the Government (except, perhaps, as drade the IRS fronfithreaten[ing] to audit
extra taxation. But this safeguard is eninterest-free loanJ.And because, as noted,any taxpayer in an attempt to coerce th
tirely lost to the employer, through no faultthe aggregate method chosen by the IR@Gxpayet into participating. Internal Rev-
of his own, if the Government can make agwill not affect individual employeésvage- enue Service Restructuring and Reform Ac
gregate assessments. The innocent eraarning records, the estimates do not evesf 1998, Sec. 3414, 112 Stat. 7%Bnd al-
ployer has few records and no protectiomplay much of a bookkeeping role. There ighough the use of a threatened aggregate ¢
derived from the employée interest. Yet something suspect, then, in the [RSn- timate (after an audit) to induce monitoring
without any such protection he is, on thesistence on conducting audits of employef employee tips may not technically run
Governmeris theory, immediately liable for ers, without corresponding audits ofafoul of that statute, it is difficult to imag-

"The majority takes note of this unusual scheme, but finds significance only in the fact that until notice issues (and liability arises), inteestuiodste, at 10-11. But to interpret the statute as nothing more thar
a method of preventing the running of interest avoids the significance of 3121(q), because there is already a statute that prevents interestinpaningl|GA taxes. Sec. 6205(a)(1).

8 At oral argument, the Government contended that the payment of the FICA tax, coupled with the Sec. 45B credit, benefited its accounting by pgmetitsgig be appropriately allocated between the Socie
Security trust fund and general revenue. See Tr. of Oral Arg220

To some extent, the modification of the Sec. 45B credit and TRAC may be taken as congressional awareness 'sf phactR8 of making aggregate assessments. After all, there is no need to clarify that Sec.
is available for taxes on unreported tips unless such taxes are, in fact, being paid, and the TRAC program itself depends on the existence cseggragate, decause tivarrot offered to employers to encour-
age participation is the IRS promise to refrain from such assessments.

With respect to Sec. 45B, however, prior to Congressodifications, the IRS regulations did not allow for the credit even when an individual employee was assessed and corresponding notice arsiieiénand
the employer. See 58 Fed. Reg. 68033 (1993) (temporary regulation Sec. 1.45B-1T). Thus, Gonguéfsation did not depend on the existence of aggregate assessments. As for TRAC, at the time that Cor
forbade the IRS from coercing participation, the IRS had actually halted the aggregate assessment practice. See Director, Office of Employtlmenisakoh and Compliance, Memorandum for Regional Chief
Compliance Officers (June 16, 1998), App. H067. Moreover, the simple (and realistic) answer is just that Congress did as asked; restaurateurs complained about a specifie. pifaetatened audits, and Con-
gress responded with a targeted statute.



ine that Congress would allow the aggregoes far to abridge the catalog of oddities Thus the context establishes that a sir
gation practice as a lever on employerghat come with the Governmestposi- gular reading is the one that makes sen:
when it forbade the use of an audit for theion. by eliminating the eccentricities entailed by
same purpose. First, sticking to the singular means thathe aggregate reading, some of which see
the employer will not be assessed more tabthfair to employer taxpayers. Of course, thi

Il than the employee himself should paymeans that the problem of underreportin

) ] i ips will be harder to solve, but it seems
dv th h il like amount, the respective liabilities of em- ~ong g
ready that even the Government tacitly ac- it by allowing the IRS to use its assess

. loyer and employee will be restored to par*
knowledges the crucial role of Sec. 3121(q)iF,t)y ),/An d by keﬁngthe employés Iiabilityp ment power to shift the problem to em-
the source of its authority to issue noticetO .a particular employee, the near-certaint loyers. | would therefore affirm the
and demand, without which there is no li- o o Z i ircui

of overassessment will be replaced with udgment of the Ninth Circuit.

ability on the employés part for FICA likelihood of t t tak
taxes on unreported tips and thus no pos'— ©1o0¢ 07 an GEeUiae assessment ‘e

sibility of assessment under Sec. 6201. I'pg.l!?to C%nSIdégion the wage band of tax-
makes sense, then, to understand the sco %' Ity under ’

of authority to make the assessment as be- Se_cogdr;_the fact thatt Eh:" empl:ye: h:s
ing limited by the scope of the authority o SXETCISEd NIS Express, stalultory option fo de-

issue notice and demand, and it Iikewisé: “rr::i tv(\)/iIlriec)plélr?gpler:gplrzggrr?isrnogt lecvk\:oarrl:

makes sense to pay close attention to the . . .
text of that authorization. ;_mn:edlate tdlzgdvantat%e.blt V.V'”f bethrelta-
The special provision in Sec. 3121(q) for VY €asy 1o discover the basis for the tax
calculation in a particular instance.

notic_e and demand against an employer says Third, if indeed the Government first es-
nothing and suggests nothing about 499" blishes the employ&liability for unre-

gate assessments. It reads that when an eHb’rted tips, notice and demand under Sec.
ployer was furnished"no statement 3151 gy will then serve what on its face
including such tips or was given affin-  ¢oams to be its obvious purpose, to pro-
accurate or incompleteone, the remunera- yide the employer with reliable informa-
tion in the form of“such tip$ shall be +jgn, Jike the employee tip reports that
treated as if paid on the date notice and desimilarly trigger liability, so that the em-
mand is made to the employer. 26 U.S.CGployer will have no further need for keep-
Sec. 3121(qg)-[S]uch tips are described ing track of employee tips. Although this
as “tips received by an employee in thejs not the time to decide whether the IRS
course of his employmeitibid. Thus, by must formally audit the employ&eown tax
its terms, the statute provides for notice anfiability first, there is at least one reason to
demand for the tax on the tips 6&n em-  think Congress assumed that it would. There
ployee’ not on the tips of employee$or is no statute of limitations on an employ-
“all employee’ aggregated together. And,er's FICA tax liability for unreported tips
of course, if notice and demand is limited(because the statute does not run until af-
to taxes on tips ofan employeé, that is ter liability attaches, and no time limits are
the end of aggregate estimates. imposed upon the issuance of the notice that
It is true that under the Dictionary Act, triggers liability). But there is a statute of
1 U.S.C. Sec. 1, a statutory provision in théimitations for assessments against employ-
singular may include the plural where thakes. 26 U.S.C. Sec. 6501. Conditioning the
would work in the contextlbid. “[Aln em- employets liability on a parallel obliga-
ploye€ could cover‘employee’% and the tion of the employee would in effect place
notice and demand could cover tips rea limitation period on the employer ex-
ceived during“their employment, “un- posure.
less the context indicates otherwiseqid. Finally, of course, the tension with Con-
But here, the context does indicate othergresss admonition that the IRS not
wise. The anomalies | have pointed out oc*threaten to audit any taxpayer in an at-
cur when the singuldtremployeé in Sec. tempt to coerce the taxpayeinto partici-
3121(q) is read to include the plural, whichpating in TRAC will be eliminated. If the
in turn is crucial to allowing aggregate no-employer is liable only after an individual
tice, demand, and assessment; and it turesnployeés delinquency has been calcu-
out that reading the statute to refer only tdated, the use of mass assessments to force
a particular employée tips and limiting no- an employer, in self-defense, to institute
tice, demand, and assessment accordinglyRAC will simply vanish.



