
Notice 2003–43 TABLE 2 Continued

INFLATION ADJUSTMENT FACTORS AND PHASE-OUT AMOUNTS

Calendar Year Inflation Adjustment Factor Phase-out Amount

1996 1.1485 0

1997 1.1720 0

1998 1.1999 0

1999 1.2030 0

2000 1.2087 0

2001 1.2353 0

2002 1.2633 0

2003 Marginal Production Rates

Notice 2003–44

Section 613A(c)(6)(C) of the Internal
Revenue Code defines the term “applica-
ble percentage” for purposes of determin-
ing percentage depletion for oil and gas
produced from marginal properties. The
applicable percentage is the percentage
(not greater than 25 percent) equal to the
sum of 15 percent, plus one percentage

point for each whole dollar by which $20
exceeds the reference price (determined
under § 29(d)(2)(C)) for crude oil for
the calendar year preceding the calendar
year in which the taxable year begins.
The reference price determined under
§ 29(d)(2)(C) for the 2002 calendar year
is $22.51.

Table 1 contains the applicable percent-
ages for marginal production for taxable
years beginning in calendar years 1991
through 2003.

Notice 2003–44 Table 1

APPLICABLE PERCENTAGE FOR MARGINAL PRODUCTION

Calendar Year Applicable Percentage

1991 15 percent

1992 18 percent

1993 19 percent

1994 20 percent

1995 21 percent

1996 20 percent

1997 16 percent

1998 17 percent

1999 24 percent

2000 19 percent

2001 15 percent

2002 15 percent

2003 15 percent
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The principal author of this notice is
Jaime Park of the Office of Associate Chief
Counsel (Passthroughs and Special Indus-
tries). For further information regarding
this notice, contact Ms. Park at (202)
622–3120 (not a toll-free call).

tions that occur within a specified period
of time before or after a change in entity
classification. The proposed regulations
generally would provide that if an “ex-
traordinary transaction,” as defined in the
proposed regulations, occurred either one
day before or within 12 months after the
date a foreign entity changed its classifica-
tion to disregarded-entity status, then the
entity would not be treated as a disregarded
entity but instead would be classified as an
association taxable as a corporation for all
purposes. In addition to this extraordinary
transaction rule, the proposed regulations
also address “grandfathered” pass-through
entities and the determination of relevance
of the classification of a foreign entity for
U.S. federal income tax purposes.

A public hearing on the proposed reg-
ulations was held on January 31, 2000.
In addition, written comments were re-
ceived. Most commentators criticized the
approach adopted in the proposed regula-
tions as overly broad and expressed con-
cern that it would mitigate the increased
certainty promoted by the entity classifica-
tion regulations issued in 1996.

After considering the comments re-
ceived, the IRS and Treasury have decided
to withdraw the extraordinary transaction
rule of the proposed regulations. There-
fore, the IRS and Treasury will withdraw
proposed section 301.7701–3(h). The IRS
and Treasury received minimal comments
on the portions of the proposed regula-
tions addressing grandfathered entities
and the relevancy of classification status,
and intend to finalize those portions of the
proposed regulations.

The IRS and Treasury remain con-
cerned about cases in which a taxpayer,
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continuing to examine the potential use
of the entity classification regulations to
achieve results inconsistent with the poli-
cies and rules of particular Code provisions
or of U.S. tax treaties. In contrast to the
approach of the extraordinary transaction
rule, which would operate to change the
classification of an entity if certain con-
ditions are met, this examination will fo-
cus on ensuring that the substantive rules
of particular Code provisions and U.S. tax
treaties reach appropriate results notwith-
standing changes in entity classification.

One category of transactions that the
IRS and Treasury are considering is the
acquisition of the assets of one controlled
foreign corporation (the acquired CFC)
by a second controlled foreign corpora-
tion (the acquiring CFC) that involves the
acquisition of the stock in the acquired
CFC followed by its liquidation into the
acquiring CFC (through an actual liqui-
dation or by electing to treat the acquired
CFC as a disregarded entity). Such a
transaction typically would be treated
as an asset reorganization under section
368(a)(1)(C) or (D), provided that the
transaction meets the other requirements
generally applicable to reorganizations,
including the requirements that the trans-
action have a valid business purpose and
continuity of business enterprise. See
§1.368–1. Although the regulations under
section 367(a) would require certain U.S.
shareholders of the acquired corporation to
enter into a gain recognition agreement if
the acquiring CFC had acquired the stock
of the acquired CFC, the regulations do not
require a gain recognition agreement in an
asset reorganization. §1.367(a)–3(a) and
(b)(1)(ii). A gain recognition agreement

generally requires former U.S. share-
holders of the acquired corporation to
recognize gain on their original transfers
if the acquiring corporation disposes of
the stock or substantially all of the assets
of the acquired corporation (including a
disposition of substantially all of the as-
sets following a liquidation of the acquired
corporation) during the five-year period
following the initial transaction. The IRS
and Treasury are considering whether to
extend the gain recognition agreement
requirement for nonrecognition treatment
under the section 367 regulations to asset
reorganizations.

Another category of transactions that
the IRS and Treasury are considering is
the disposition of a controlled foreign
corporation by liquidating the corpora-
tion (through an actual liquidation or
by electing to treat the corporation as a
disregarded entity) and selling its assets
rather than by selling the stock of the con-
trolled foreign corporation. For purposes
of subpart F, section 954(c)(1) generally
characterizes gain on the sale of assets
based on the type of income produced
by such assets. Thus, section 954(c)(1)
distinguishes between gain from the sale
of stock, which generally is characterized
as subpart F income because stock gives
rise to dividend income, and gain from the
sale of the underlying assets of the corpo-
ration, which is characterized as subpart
F income or other income based on the
types of income produced by such assets.
The IRS and Treasury are continuing to
consider the proper treatment of these
transactions under the substantive rules of
subpart F.

Written comments concerning this
notice may be submitted to CC:PA:RU
(Notice 2003–46), room 5226, Inter-
nal Revenue Service, P.O. Box 7604,
Ben Franklin Station, Washington, DC
20044. Submissions may be hand deliv-
ered Monday through Friday between the
hours of 8 am and 4 pm to: CC:PA:RU
(Notice 2003–46), Courier's desk, Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW, Washington, DC 20044.
Alternatively, taxpayers may submit
comments electronically to: notice.com-
ments@irscounsel.treas.gov.
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