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(Also Part I, §§ 851, 852; 1.851–2.)

Rev. Proc. 2005–20

SECTION 1. PURPOSE

This revenue procedure amplifies and
supersedes Rev. Proc. 2003–32, 2003–1
C.B. 803, to take into account that Rev.
Proc. 2002–68, 2002–2 C.B. 753, was
modified and superseded by Rev. Proc.
2003–84, 2003–2 C.B. 1159, and describes
conditions under which a regulated invest-
ment company (RIC) that holds a part-
nership interest is treated, for purposes of
qualifying as a RIC under § 851(b)(3) of
the Internal Revenue Code of 1986 and for
purposes of eligibility to pay exempt-in-
terest dividends under § 852(b)(5), as if it
directly invested in the assets held by the
partnership.

SECTION 2. BACKGROUND

.01 Certain RICs seek investments with
a yield that is treated for federal income tax
purposes as interest exempt from tax under
§ 103 and that reflects current short-term
exempt interest rates. Partnerships de-
scribed in Rev. Proc. 2003–84 offer these
advantages to some of their partners. Part-
nerships described in its predecessor rev-
enue procedure, Rev. Proc. 2002–68, also
offered these advantages. The partnership
interests are referred to as synthetic tax-ex-
empt variable-rate bonds. Eligible part-
nerships described in either revenue pro-
cedure may make a monthly closing elec-
tion that permits consenting partners to
take into account their distributive shares
of partnership income on a monthly basis.

.02 Rev. Proc. 2003–32 provides con-
ditions under which a RIC that holds a
partnership interest is treated as if it di-
rectly invested in the assets held by the
partnership. It applies to consenting part-
ners in eligible partnerships described in
Rev. Proc. 2002–68. After the issuance of
Rev. Proc. 2003–32, however, Rev. Proc.
2002–68 was modified and superseded by
Rev. Proc. 2003–84. This revenue proce-
dure amplifies and supersedes Rev. Proc.
2003–32 to extend this treatment to con-
senting partners in partnerships described

in Rev. Proc. 2003–84 or in any succes-
sor published guidance that provides sub-
stantially the same treatment for consent-
ing partners in eligible tax-exempt bond
partnerships.

.03 Partners in eligible partnerships
described in Rev. Proc. 2003–84 that
are RICs must qualify as RICs under
§ 851(b)(3) and generally also seek to
qualify to pay exempt-interest dividends
under § 852(b)(5).

.04 Section 851(b)(3)(A) requires that,
for a corporation to qualify as a RIC, at the
close of each quarter of the taxable year,
at least 50 percent of the value of the cor-
poration’s total assets must be represented
by cash and cash items (including receiv-
ables), Government securities, securities
of other RICs, and other securities gener-
ally limited in respect of any one issuer to
an amount not greater in value than 5 per-
cent of the value of the total assets of the
corporation and to not more than 10 per-
cent of the outstanding voting securities of
such issuer.

.05 Section 851(b)(3)(B) provides that,
for a corporation to qualify as a RIC, not
more than 25 percent of the corporation’s
total assets may be invested in the securi-
ties (other than Government securities and
the securities of other RICs) of any one is-
suer, or of two or more issuers that the cor-
poration controls and that are determined,
under regulations, to be engaged in the
same or similar trades or businesses or re-
lated trades or businesses.

.06 Section 852(b)(5) provides that, if
at least 50 percent of the value (as de-
fined in § 851(c)(4)) of a RIC’s total assets
at the close of each calendar quarter con-
sists of obligations described in § 103(a),
the RIC is eligible to pay exempt-interest
dividends, which are treated by the RIC’s
shareholders as interest excludable from
gross income under § 103(a).

SECTION 3. SCOPE

This revenue procedure applies to
RICs that are consenting partners in eligi-
ble partnerships described in Rev. Proc.
2002–68, in Rev. Proc. 2003–84, or in
any successor published guidance that
provides substantially the same treatment
for consenting partners in eligible tax-ex-
empt-bond partnerships.

SECTION 4. PROCEDURE

For purposes of qualifying as a RIC un-
der § 851(b)(3) and for purposes of eli-
gibility to pay exempt-interest dividends
under § 852(b)(5), a RIC meeting the re-
quirements of Section 3 of this procedure
is treated as if it directly invested in the as-
sets held by the eligible partnership. For
these purposes, its interest in partnership
assets is determined in accordance with its
capital interest in the partnership.

SECTION 5. EFFECTIVE DATE

This revenue procedure is effective for
asset determinations that are made as of
dates that are on or after March 31, 2003.

SECTION 6. TRANSITION RULES

.01 The Service will not challenge a
RIC partner’s look-through treatment for
purposes of an asset determination, pro-
vided that—

(1) The asset determination is made as
of a date that is in a taxable year beginning
before January 1, 2004;

(2) The partnership would be an eligi-
ble partnership as defined in Rev. Proc.
2002–68;

(3) The RIC partner’s inclusion of in-
come, gain, loss, deduction, and credits is
consistent with that permitted under that
revenue procedure; and

(4) The RIC partner’s tax treatment is
consistent with an election under § 761(a)
to be excluded from the provisions of sub-
chapter K.

.02 The Service will not challenge a
consenting RIC partner’s look-through
treatment for purposes of an asset determi-
nation, provided that the partnership is an
electing partnership under the provisions
of Rev. Proc. 2002–16 or Rev. Proc.
2002–68 to which the grandfather rule in
section 9.02(1) of Rev. Proc. 2003–84
applies.

.03 For purposes of this Section 6,
“look-through treatment” means that a
RIC makes asset determinations as if it
directly invested in the assets held by a
partnership in which it invests.
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SECTION 7. EFFECT ON OTHER
DOCUMENTS

Rev. Proc. 2003–32 is amplified and
superseded.

DRAFTING INFORMATION

The principal author of this revenue
procedure is Lauren J. Blecker of the Of-
fice of the Associate Chief Counsel (Fi-
nancial Institutions & Products). For
further information regarding this revenue
procedure, contact her at (202) 622–3920
(not a toll-free call).

26 CFR 601.201: Rulings and determination letters.
(Also Part I, §§ 411, 7805; §§ 1.411(d)–4,
301.7805–1.)

Rev. Proc. 2005–23

SECTION 1. PURPOSE

.01 In general. The purpose of this rev-
enue procedure is to limit the retroactive
application of the decision in Central La-
borers’ Pension Fund v. Heinz, 124 S.Ct.
2230 (June 7, 2004) for retirement plans
qualified under § 401(a) of the Internal
Revenue Code (Code).

.02 Scope of treatment. With regard
to qualified retirement plans that adopted
certain amendments before June 7, 2004,
section 3 of this revenue procedure gener-
ally provides that the Service will not dis-
qualify a plan solely on account of a plan
amendment adding or expanding a sus-
pension of benefit provision, as prohibited
under Central Laborers’. The treatment
under this revenue procedure applies only
with respect to amendments described in
section 3.01 and not to other plan amend-
ments that may violate § 411(d)(6). The
limitation on the retroactive application
of Central Laborers’ under this revenue
procedure has no effect on the rights of
any party under section 204(g) of the Em-
ployee Retirement Income Security Act of
1974 (ERISA) or any other law.

SECTION 2. BACKGROUND

Section 411 requires a qualified plan to
meet certain minimum vesting standards.
Under § 411(a), an employee’s right to
the accrued benefit derived from employer
contributions must become nonforfeitable

within a specified period of service, and
certain other conditions must also be met.
Section 411(a)(3) provides circumstances
under which an employee’s benefit is per-
mitted to be forfeited without violating
§ 411(a). In particular, § 411(a)(3)(B) pro-
vides that a right to an accrued benefit de-
rived from employer contributions is not
treated as forfeitable solely because the
plan provides that the payment of bene-
fits is suspended for such period as the
employee is employed, subsequent to the
commencement of payment of such bene-
fits—

(i) in the case of a plan other than a
multiemployer plan, by the employer who
maintains the plan under which such ben-
efits were being paid; and

(ii) in the case of a multiemployer plan,
in the same industry, the same trade or
craft, and the same geographic area cov-
ered by the plan as when such benefits
commenced.

This definition of employment for
which benefit payments are permitted
to be suspended is further described in
29 CFR § 2530.203–3, which interprets
section 203(a)(3)(B) of ERISA, the coun-
terpart to § 411(a)(3)(B) of the Code.
Employment that satisfies the conditions
described in the statute and regulations is
referred to as “section 203(a)(3)(B) ser-
vice.” See 29 CFR § 2530.203–3(c).

Section 411(d)(6)(A) generally pro-
vides that a plan is not treated as satisfying
the requirements of § 411 if the accrued
benefit of a participant is decreased by a
plan amendment. Under § 411(d)(6)(B)
and regulations thereunder, a plan amend-
ment that has the effect of eliminating
or reducing an early retirement benefit,
a retirement-type subsidy, or an optional
form of benefit, with respect to benefits
attributable to service before the amend-
ment, is treated as reducing accrued ben-
efits for any employee who satisfies the
pre-amendment conditions for that benefit
(either before or after the amendment).

Under § 7805(b)(8), the Commissioner
is authorized to prescribe the extent, if any,
to which a judicial decision relating to the
internal revenue laws is to be applied with-
out retroactive effect.

In Central Laborers’, the plaintiffs
were two inactive participants in the Cen-
tral Laborers’ Pension Fund, a multiem-
ployer pension plan. The two participants
commenced payment of their benefits in

1996 after accruing enough pension cred-
its to qualify for early retirement payments
under a plan provision that paid them the
same monthly benefit they would have
received had they commenced payment
at normal retirement age. The plan terms
required that payments be suspended if
a participant engaged in “disqualifying
employment.” At the time the two partic-
ipants commenced payment, the plan de-
fined disqualifying employment to include
only employment covered by the plan. At
that time, employment covered by the
plan (and thus, disqualifying employment)
did not include work as a construction
supervisor, the position in which the two
participants were employed after they
commenced benefits. Accordingly, the
participants’ benefit payments were not
suspended in 1996. However, in 1998, the
plan was amended to expand its definition
of disqualifying employment to include
any employment in the construction in-
dustry in the geographic area covered by
the plan, and the plan stopped payments
to the two participants on account of their
disqualifying employment as construc-
tion supervisors. The two participants
sued to recover the suspended payments,
claiming that the amendment expanding
the plan’s suspension provisions violated
section 204(g) of ERISA (the counterpart
to § 411(d)(6) of the Code).

The Supreme Court, holding for the two
participants, ruled that section 204(g) pro-
hibits a plan amendment expanding the
categories of post-retirement employment
that results in suspension of the payment of
early retirement benefits already accrued.
The Court found that while ERISA per-
mits certain conditions that are elements
of the benefit itself (such as suspensions
under § 411(a)(3)(B) of the Code or sec-
tion 203(a)(3)(B) of ERISA), such a con-
dition may not be imposed after a bene-
fit has accrued and that the right to re-
ceive benefit payments on a certain date
may not be limited by a new condition nar-
rowing that right. The Court agreed with
the 7th Circuit that “[a] participant’s ben-
efits cannot be understood without refer-
ence to the conditions imposed on receiv-
ing those benefits, and an amendment plac-
ing materially greater restrictions on the
receipt of the benefit ‘reduces’ the bene-
fit just as surely as a decrease in the size
of the monthly benefit payment.” Central
Laborers’, 124 S.Ct. at 2235–36, quoting
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