
dividends are transferred to that individ-
ual. For example, if a qualified plan dis-
tributes a contract to an employee along
with the rights to dividends held on deposit
with respect to that contract, the employee
must take into income both the fair mar-
ket value of the contract and the value of
the dividends held on the deposit. This
is the case regardless of whether the div-
idends on deposit are paid directly to the
employee at the time the contract is dis-
tributed or merely made available for pay-
ment at a later time.

.02 Treatment of Loans. If a loan (in-
cluding a loan secured by the cash value
of a life insurance contract) is made to
an employee or other service provider in
connection with the performance of ser-
vices, to the extent the debt owed by the
employee or other service provider is ter-
minated upon distribution or transfer of
the collateral, the terminated loan or debt
amount constitutes an additional distribu-
tion to the employee or service provider
at that time. For this purpose, it is irrele-
vant whether the loan is described as hav-
ing been forgiven, canceled, satisfied, ex-
tinguished, or otherwise offset, provided
that the loan no longer exists after the
distribution or transfer. For example, if
a life insurance contract with a fair mar-
ket value of $100,000 (without regard to
any debt) is collateral for a policy loan
of $30,000 (borrowed by the employer,
who then lends the $30,000 to the em-
ployee) prior to the distribution or trans-
fer of the contract, and the loan to the
employee no longer exists after the distri-
bution or transfer so that the amount dis-
tributed is $70,000 ($100,000 - $30,000),
the entire $100,000 must be taken into ac-
count by the employee. If a participant re-
ceives a loan from a life insurance contract
held by a qualified plan (or other plan sub-
ject to the rules of § 72(p)) and the con-
tract is subsequently distributed to the par-
ticipant in satisfaction of the participant’s
benefit under the plan, the reduction in the
value of the distribution in order to repay
the participant’s loan from the plan consti-
tutes a plan loan offset amount, which is
treated as a distribution from the plan. See
§ 1.72(p)–1, Q&A–13(b).

SECTION 5. EFFECTIVE DATE

This revenue procedure applies to dis-
tributions, sales, and other transfers made
on or after February 13, 2004, to per-
manent benefits within the meaning of
§ 1.79–0 provided on or after February
13, 2004, and to non-exempt employees’
trusts under § 402(b) for periods on or after
February 13, 2004. However, for periods
before May 1, 2005, taxpayers may rely on
the safe harbors of this revenue procedure
and for periods on or after February 13,
2004, and before May 1, 2005, taxpayers
may also rely on the safe harbors in Rev.
Proc. 2004–16.

SECTION 6. EFFECT ON OTHER
DOCUMENTS

Rev. Proc. 2004–16 is modified and
superseded.

DRAFTING INFORMATION

The principal authors of this rev-
enue procedure are Bruce Perlin and
Linda Marshall, Office of Division Coun-
sel/Associate Chief Counsel (Tax Exempt
and Government Entities) and Larry Isaacs
of the Employee Plans, Tax Exempt and
Government Entities Division. For further
information regarding this revenue pro-
cedure as it pertains to § 402(a), please
contact Bruce Perlin or Linda Marshall at
(202) 622–6090 (not a toll-free number)
or Larry Isaacs at (202) 283–9888 (not a
toll-free number) or contact the Employee
Plans’ taxpayer assistance telephone ser-
vice at (877) 829–5500 (a toll-free num-
ber) between the hours of 8:00 a.m. and
6:30 p.m. Eastern Time, Monday through
Friday. For further information regard-
ing this revenue procedure as it pertains
to § 79, please contact Betty Clary of
the Office of Division Counsel/Associate
Chief Counsel (Tax Exempt and Govern-
ment Entities) at (202) 622–6080 (not a
toll-free number). For further information
regarding this revenue procedure as it per-
tains to §§ 83 and 402(b), please contact
Robert Misner of the Office of Division
Counsel/Associate Chief Counsel (Tax
Exempt and Government Entities) at (202)
622–6030 (not a toll-free number).

26 CFR 601.105: Examination of returns and claims
for refund, credit or abatement; determination of cor-
rect tax liability.
(Also: Part I, §§ 6011, 6501, 6707A, 6111, 6112;
1.6011–4.)

Rev. Proc. 2005–26

SECTION 1. PURPOSE

The purpose of this revenue procedure
is to alert taxpayers to the enactment of
section 6501(c)(10) of the Internal Rev-
enue Code, and to provide guidance for
taxpayers subject to the extended period
of limitations on assessment under section
6501(c)(10).

SECTION 2. BACKGROUND

.01 In general, the limitations period on
assessment of tax is three years after the
later of the due date for filing a tax return
or the date on which the taxpayer files its
return. I.R.C. § 6501(a). Section 6501(c)
provides several exceptions to the general
three-year period of limitations.

.02 Section 814 of the American
Jobs Creation Act of 2004, Pub. L.
No. 108–357, 118 Stat. 1418 (2004)
(the Act), amended section 6501(c) by
adding a new paragraph (10). Section
6501(c)(10) provides that the limitations
period on assessment with respect to a
listed transaction that the taxpayer fails to
disclose, as required under section 6011
(an “undisclosed listed transaction”), shall
not expire before one year after the earlier
of (A) the date on which the Secretary is
furnished the information required under
section 6011, or (B) the date that a ma-
terial advisor meets the requirements of
section 6112 with respect to a request by
the Secretary under section 6112 relating
to the undisclosed listed transaction. Sec-
tion 6501(c)(10) is effective for taxable
years with respect to which the limitations
period on assessment did not expire prior
to October 22, 2004, the date of enactment
of the Act. Section 6501(c)(10) does not
revive an assessment limitations period
that expired prior to October 22, 2004.

.03 Section 6707A(c)(2) (added by
section 811 of the Act) defines a “listed
transaction” as a reportable transaction
that is the same as, or substantially sim-
ilar to, a transaction identified by the
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Secretary as a tax avoidance transaction
for purposes of section 6011. See also
Treas. Reg. § 1.6011–4(b)(2). For a list of
transactions identified by the Secretary as
listed transactions, go to the IRS web page
at www.irs.gov/businesses/corporations
and click on Abusive Tax Shelters and
Transactions. See also Notice 2004–67,
2004–41 I.R.B. 600 (October 12, 2004),
and subsequent published guidance.

.04 Taxpayers are required under sec-
tion 6011, and the regulations thereunder,
to disclose certain information regard-
ing each listed transaction in which the
taxpayer has participated, as defined in
section 1.6011–4(c)(3). Generally, if a
taxpayer is required to disclose informa-
tion regarding the transaction, the taxpayer
must complete Form 8886, Reportable
Transaction Disclosure Statement, for
each listed transaction and attach the Form
8886 to the taxpayer’s return for each
year in which the taxpayer participated
in the listed transaction. See Treas. Reg.
§ 1.6011–4(e). A copy of the disclosure
statement must also be sent to the Office
of Tax Shelter Analysis (OTSA) at the
same time that any disclosure statement is
first filed by the taxpayer. See Treas. Reg.
§ 1.6011–4(d) and (e). The Form 8886
must provide the information requested
and be completed in accordance with the
instructions to the form. See Treas. Reg.
§ 1.6011–4(d).

.05 Section 6112 requires material
advisors to maintain lists of investors
and other information with respect to
reportable transactions, including listed
transactions, and to furnish that infor-
mation to the Secretary upon request.
The term “material advisor” is defined
in section 301.6112–1(c)(2). See Notice
2004–80, 2004–50 I.R.B. 963 (December
13, 2004), amplified by Notice 2005–17,
2005–8 I.R.B. 606 (February 22, 2005),
clarified and modified by Notice 2005–22,
2005–12 I.R.B. 756 (March 21, 2005), and
section 301.6112–1 for guidance relating
to the preparation, content, maintenance,
retention, and furnishing of lists by mate-
rial advisors.

SECTION 3. SCOPE

This revenue procedure applies to tax-
payers that fail to disclose information re-
garding listed transactions, as required un-
der section 6011 and the regulations there-

under, for taxable years with respect to
which the period for assessing a deficiency
did not expire before October 22, 2004.
This revenue procedure provides proce-
dures that taxpayers and material advisors
may follow to disclose undisclosed listed
transactions.

SECTION 4. APPLICATION TO
TAXPAYERS

.01 Disclosure of an undisclosed listed
transaction by a taxpayer that has filed
a tax return. Until further guidance is
issued, if a taxpayer filed a tax return
with respect to a taxable year for which
the taxpayer participated in an undis-
closed listed transaction and the IRS has
not previously received from the mate-
rial advisor the information described in
section 301.6112–1(e)(3) in accordance
with section 5 of this revenue procedure,
the limitations period on assessment with
respect to that undisclosed listed transac-
tion will not expire earlier than one year
after the taxpayer discloses the transaction
in accordance with the procedures in this
section 4.

(1) Disclosure on a Form 8886. A tax-
payer must disclose an undisclosed listed
transaction by submitting a Form 8886,
with appropriate cover letter, as described
below, with the Internal Revenue Service
Center at which the taxpayer filed its orig-
inal return. A taxpayer is permitted, but
not required, to file an amended return with
the Form 8886 and cover letter. A copy of
the Form 8886 and cover letter also must
be sent simultaneously to OTSA. The tax-
payer must include on the top of Page 1
of the Form 8886, and each copy of the
form, the following statement: “Section
6501(c)(10) Disclosure” followed by the
taxable year and tax return to which the
disclosure statement relates. For example,
if the Form 8886 relates to the taxpayer’s
Form 1040 for the 2002 taxable year, the
taxpayer must include the following state-
ment: “Section 6501(c)(10) Disclosure;
2002 Form 1040” on the form. Sepa-
rate Forms 8886 and separate cover letters
must be submitted for each taxable year
for which the taxpayer participated in the
undisclosed listed transaction. A cover let-
ter to which a Form 8886 is to be attached
must identify the return to which the dis-
closure statement relates and include the
following statement signed under penalties

of perjury by the taxpayer and, if appli-
cable, by the paid preparer preparing the
Form 8886 or amended return:

Under penalties of perjury, I declare
that I have examined this reportable
transaction disclosure statement and, to
the best of my knowledge and belief,
this reportable transaction disclosure
statement is true, correct, and com-
plete. Declaration of preparer (other
than taxpayer) is based on all infor-
mation of which the preparer has any
knowledge.
(2) Taxpayers under an examination by

the IRS or under Appeals consideration. A
taxpayer under examination by the IRS or
under Appeals consideration for any tax-
able year for which the taxpayer partici-
pated in an undisclosed listed transaction
also must submit a copy of the Form 8886,
prepared in accordance with the require-
ments of subsection (1) above, to the IRS
examiner or Appeals officer in addition to
the other disclosure requirements of this
section.

.02 Disclosure of an undisclosed listed
transaction that is designated as a listed
transaction subsequent to the filing of a
tax return. If the Secretary identifies a
transaction as a listed transaction after the
date on which the taxpayer files a tax re-
turn for a taxable year during which the
taxpayer participated in the listed transac-
tion (a “post-filing listed transaction”), the
taxpayer must disclose the transaction un-
der section 6011 in accordance with the
regulations thereunder. See Treas. Reg.
§ 1.6011–4(e)(2)(i). The exception under
section 6501(c)(10) to the general period
of limitations on assessment is applicable
to a post-filing listed transaction unless
the taxpayer discloses the listed transac-
tion in accordance with the regulations un-
der section 6011, which currently require
that the taxpayer attach the Form 8886 to
its next filed return. If the obligation to
disclose a post-filing listed transaction, as
prescribed by the regulations under sec-
tion 6011, arises after the expiration of the
period of limitations on assessment for a
taxable year in which the taxpayer par-
ticipated in the post-filing listed transac-
tion, section 6501(c)(10) will not operate
to reopen or extend the limitations period.
Conversely, if the limitations period on as-
sessment has not expired, and the taxpayer
fails to disclose the post-filing listed trans-
action as required by the regulations under
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section 6011, the limitations period on as-
sessment with respect to the undisclosed
listed transaction will not expire earlier
than one year after the taxpayer discloses
the transaction in accordance with the pro-
cedures described in section 4.01.

.03 Date of disclosure by taxpayers for
purposes of section 6501(c)(10)(A). For
purposes of section 6501(c)(10)(A), the
limitations period on assessment with re-
spect to an undisclosed listed transaction
will not expire earlier than one year after
the date on which the IRS receives the in-
formation described in this section 4. A
taxpayer will not be treated as disclosing
an undisclosed listed transaction until the
date on which the original Form 8886 is re-
ceived by the appropriate Internal Revenue
Service Center and a copy of the disclosure
statement is received by OTSA and, if ap-
plicable, by the IRS examiner or Appeals
officer. If the required disclosures are not
made on the same date, the taxpayer will be
deemed to have disclosed the transaction
on the date that the IRS receives the disclo-
sure that, together with prior disclosures,
satisfies the requirements of this section 4.
For example, if a taxpayer discloses the
information only by submitting the origi-
nal Form 8886 with the appropriate Inter-
nal Revenue Service Center or by sending
a copy of the Form 8886 to OTSA, but
not both, the one-year limitations period on
assessment under section 6501(c)(10)(A)
will not begin until both events have oc-
curred.

SECTION 5. APPLICATION TO
MATERIAL ADVISORS

.01 Disclosure of an undisclosed listed
transaction by material advisors. In gen-
eral, a material advisor must furnish the
Secretary with the information described
in section 6112 if a material advisor re-
ceives a request by the Secretary under
section 6112 relating to a listed transac-
tion. See Treas. Reg. § 301.6112–1(g)
and Notice 2004–80, 2004–50 I.R.B. 963
(December 13, 2004), amplified by Notice
2005–17, 2005–8 I.R.B. 606 (February 22,
2005), clarified and modified by Notice
2005–22, 2005–12 I.R.B. 756 (March 21,
2005), or subsequent published guidance,
for instructions on how to comply with
these requirements. Until further guidance
is issued, the limitations period on assess-
ment with respect to an undisclosed listed

transaction that is not otherwise disclosed
by a taxpayer in accordance with section
4 of this revenue procedure will not ex-
pire earlier than one year after the date on
which the IRS receives from the material
advisor the information described in sec-
tion 301.6112–1(e)(3) with respect to that
taxpayer.

.02 Date of disclosure by mate-
rial advisors for purposes of section
6501(c)(10)(B). For purposes of section
6501(c)(10)(B) and this section 5, the limi-
tations period on assessment for a taxpayer
with respect to an undisclosed listed trans-
action will not expire earlier than one year
after the date on which the material advi-
sor makes available for inspection by the
IRS the information described in section
5.01, regardless of whether the material
advisor provides the information within
20 days of the IRS’s request as required by
section 301.6112–1(g)(1). Alternatively,
if the material advisor sends the required
information to the IRS, then for purposes
of section 6501(c)(10)(B), the limitations
period on assessment will not expire ear-
lier than one year after the date on which
the IRS receives the information.

SECTION 6. OTHER PERIODS OF
LIMITATIONS FOR ASSESSING ANY
TAX

The exception under section
6501(c)(10) to the period of limita-
tions on assessment does not supplant or
shorten any other applicable period of
limitations on assessment, including a
limitations period that has been extended
by agreement under section 6501(c)(4), or
a limitations period described in section
6501(c)(1) relating to a false or fraudulent
return.

SECTION 7. REQUEST FOR
COMMENTS

The IRS and the Department of Trea-
sury intend to issue regulations imple-
menting the requirements of section
6501(c)(10). The IRS and the Depart-
ment of Treasury continue to consider
how to balance the burden imposed on
taxpayers and their representatives with
the benefits to the government of early
and complete disclosure. The IRS and the
Department of Treasury invite interested
persons to submit comments regarding

these procedures, including the applica-
tion of these procedures to partners and
partnerships. Comments are encouraged
to be submitted by June 7, 2005, to: In-
ternal Revenue Service, CC:PA:LPD:PR
(RP 2005–26), Room 5203, P.O. Box
7604, Ben Franklin Station, Washing-
ton, DC 20044. Submissions also may
be hand delivered Monday through Fri-
day between the hours of 8 a.m. and
4 p.m. to: CC:PA:LPD:PR (RP 2005–26),
Courier’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, N.W.,
Washington, DC 20224. Alternatively,
taxpayers may submit electronic com-
ments directly to the IRS e-mail address:
notice.comments@irscounsel.treas.gov.
Commentators who provide electronic
comments should include the identifica-
tion number of this revenue procedure in
the body of the comment and in the subject
line of the e-mail.

SECTION 8. EFFECTIVE DATE

This revenue procedure is effective on
April 8, 2005.

SECTION 9. PAPERWORK
REDUCTION ACT

The collection of information con-
tained in this revenue procedure has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. § 3507) under the control
number 1545–1940.

An agency may not conduct or sponsor,
and a person is not required to respond to, a
collection of information unless it displays
a valid OMB control number. The collec-
tion of information in this revenue proce-
dure is in section 4. This information is
required to provide the Service with the in-
formation necessary to properly determine
the taxpayer’s applicable period of limita-
tions and to provide the information under
penalties of perjury. The collection of in-
formation is required to obtain a benefit.
The likely respondents are individuals and
businesses or other for-profit institutions.

The estimated total annual reporting
and/or record-keeping burden is 429.50
hours.

The estimated annual burden per re-
spondent/recordkeeper varies from 0.25
hour to 0.75 hour, depending on individual
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circumstances, with an estimated average
of 0.5 hour. The estimated number of
respondents and/or recordkeepers is 859.

The estimated annual frequency of re-
sponses (used for reporting requirements
only) is 859.

Books or records relating to a collection
of information must be retained as long
as their contents may become material in
the administration of any internal revenue

law. Generally, tax returns and tax return
information are confidential, as required
by 26 U.S.C. § 6103.

SECTION 10. DRAFTING
INFORMATION

The principal author of this revenue
procedure is Audra M. Dineen of the
Office of Associate Chief Counsel (Pro-

cedure & Administration), Administrative
Provisions and Judicial Practice Division.
For further information regarding this rev-
enue procedure, contact Audra M. Dineen
at (202) 622–4940 (not a toll-free call).
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