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Margaret Milner Richardson.
Commissioner of

Internal Revenue.

Approved December 12, 1995.

Leslie Samuels,
Assistant Secretary of

the Treasury.

(Filed by the Office of the Federal Register on
December 19, 1995, 8:45 a.m., and published
in the issue of the Federal Register for
December 20, 1995, 60 F.R. 65566)

Section 6011.—General Requirement
of Return, State or List

Printing of substitutes for Form W–2, Wage
and Tax Statements, and Form W–3, Transmittals
of Income and Tax Statements. See Rev. Proc.
96–23, page 27.

Section 6041.—Information at Source

26 CFR 1.6041–1: Return of information as to
payments of $600 or more.

Printing of substitutes for Form W–2, Wage
and Tax Statements, and Form W–3, Transmittal
of Income and Tax Statements. See Rev. Proc.
96–23, page 27.

26 CFR 1.6041–2: Return of information as to
payments to employees.

Printing of substitutes for Form W–2, Wage
and Tax Statement, and Form W–3, Transmittal
of Income and Tax Statements. See Rev. Proc.
96–23, page 27.

Section 6051.—Receipts for
Employees

26 CFR 31.6051–1: Statements for employees.

Printing of substitutes for Form W–2, Wage
and Tax Statement, and Form W–3, Transmittal
of Income and Tax Statements. See Rev. Proc.
96–23, page 27.

26 CFR 31.6051–2: Information on Form W–3
and Internal Revenue Service copies of Form
W–2.

Printing of substitutes for Form W–2, Wage
and Tax Statement, and Form W–3, Transmittal
of Income and Tax Statements. See Rev. Proc.
96–23, page 27.

.

Notice of Proposed Rulemaking

Effect of the Family and Medical
Leave Act on the Operation of
Cafeteria Plans

EE–20–95

AGENCY: Internal Revenue Service
(IRS), Treasury

ACTION: Notice of proposed rule-
making.

SUMMARY: This document contains
proposed regulations relating to caf-
eteria plans that reflect changes made
by the Family and Medical Leave Act
of 1993. The proposed regulations pro-
vide the public with guidance needed
to comply with the Act and affect
employees who participate in cafeteria
plans.

DATES: Written comments and re-
quests for a public hearing must be
received by March 20, 1996.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (EE–20–95), Room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Wash-
ington, DC 20044. In the alternative,

submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:R (EE–20–95),
Courier’s Desk, Internal Revenue Serv-
ice, 1111 Constitution Avenue NW.,
Washington, DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the regula-
tions, Catherine Fuller, (202) 622-6080;
concerning submissions and the hear-
ing, Mike Slaughter, (202) 622-8452
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
additions to the Income Tax Regula-
tions (26 CFR Part 1) under section
125 of the Internal Revenue Code of
1986 (Code). These additions are pro-
posed to conform the regulations to the
Family and Medical Leave Act of 1993
(FMLA), Public Law 103–3. FMLA
imposes certain requirements on
employers regarding coverage, includ-
ing family coverage, under group
health plans for employees taking
FMLA leave, and regarding the restora-
tion of benefits to employees who
return from FMLA leave. This notice
of proposed rulemaking addresses a
number of the principle questions that
have been raised about how these
FMLA requirements affect the opera-
tion of cafeteria plans (including flex-
ible spending arrangements) maintained
under section 125 of the Code. The
rules in this notice of proposed
rulemaking supplement the proposed
Income Tax Regulations under section
125 of the Code. Except as otherwise
provided in this notice of proposed
rulemaking, all of the existing rules
governing cafeteria plans, including the
nondiscrimination rules, continue to
apply.

The requirements pertaining to
FMLA leave, including the employer’s
obligation to maintain coverage under a
group health plan during FMLA leave
and to restore benefits upon return
from FMLA leave, are established by
FMLA, not the Code. The U.S. Depart-
ment of Labor, in 29 CFR Part 825,
has published rules interpreting the
requirements of FMLA, and the De-
partment of Labor has jurisdiction
relating to those rights or obligations.
This notice of proposed rulemaking
does not interpret FMLA; it provides

Jack W Wade, Jr.
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guidance on the cafeteria plan rules
that apply to an employee in circum-
stances to which FMLA and the Labor
Regulations thereunder also apply. The
Department of Labor has advised the
Department of the Treasury, including
the Internal Revenue Service (IRS),
that the provisions of this notice of
proposed rulemaking do not conflict
with, and are not inconsistent with, the
provisions of FMLA or the Labor
Regulations thereunder.

Special Analyses

It has been determined that this
notice of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be submit-
ted to the Chief Counsel for Advocacy
of the Small Business Administration
for comment on its impact on small
business.

Comments and Requests for a Public
Hearing

Before these proposed regulations
are adopted as final regulations, consid-
eration will be given to any written
comments (a signed original and eight
(8) copies) that are submitted timely to
the IRS. All comments will be avail-
able for public inspection and copying.
A public hearing may be scheduled if
requested in writing by a person that
timely submits written comments. If a
public hearing is scheduled, notice of
the date, time, and place for the
hearing will be published in the Federal
Register.

Drafting Information

The principal author of these regula-
tions is Catherine Fuller, Office of
Associate Chief Counsel (Employee
Benefits and Exempt Organizations).
However, other personnel from the IRS
and Department of the Treasury partici-
pated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and rec-
ordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.125–3 is added to

read as follows:

§1.125–3 Effect of the Family and
Medical Leave Act (FMLA) on the
operation of cafeteria plans.

Q-1: May an employee taking FMLA
leave revoke an existing election of
group health plan coverage under a
cafeteria plan?

A-1: Yes. An employee taking
FMLA leave may revoke an existing
election of group health plan coverage
(including a health flexible spending
arrangement (FSA)) under a cafeteria
plan for the remaining portion of the
coverage period. See 29 CFR 825.209-
(e). FMLA also requires that an
employee be permitted to choose to be
reinstated in the group health plan
coverage (including a health FSA)
provided under a cafeteria plan upon
returning from FMLA leave if the
employee’s group health plan coverage
terminated while on FMLA leave
(either by revocation or nonpayment of
premiums). Such an employee is en-
titled, under FMLA, to be reinstated on
the same terms as prior to taking
FMLA leave (including family or
dependent coverage). See 29 CFR
825.209(e) and 825.215(d). However,
the employee has no greater right to
benefits for the remainder of the plan
year than an employee who has been
continuously working during the plan
year. In addition to the rights granted
under FMLA, such an employee has
the right to revoke or change elections
(e.g., because of changes in family
status or significant cost or coverage
changes imposed by a third-party
provider) under the same terms and
conditions as are available to em-
ployees participating in the cafeteria
plan who are not on FMLA leave. 

Q-2: Who is responsible for making
premium payments under a cafeteria
plan when an employee on FMLA leave
continues group health plan coverage?

A-2: An employee is entitled to
continue group health plan coverage
(including a health FSA) during FMLA
leave whether or not provided under a
health FSA or other component of a
cafeteria plan. See 29 CFR 825.209(b).
An employee making premium pay-
ments under a cafeteria plan who
chooses to continue group health plan
coverage (including a health FSA)
while on FMLA leave is responsible
for the share of group health premiums
that the employee was paying while
working, such as amounts paid pur-
suant to a salary reduction agreement.
The employer must continue to contrib-
ute the share of the cost of the
employee’s coverage that the employer
was paying before the employee com-
menced FMLA leave. See 29 CFR
825.100(b) and 825.210(a).

Q-3: What payment options are re-
quired or permitted to be offered under
a cafeteria plan to an employee who
continues group health plan coverage
(including a health FSA) while on
unpaid FMLA leave, and what is the
tax treatment of these payments?

A-3: (a) In general A cafeteria plan
may, on a nondiscriminatory basis,
offer one or more of the following
payment options (subject to the limita-
tions described in paragraph (b) of this
Q&A-3) to an employee who continues
group health plan coverage (including a
health FSA) while on unpaid FMLA
leave. These options are referred to in
this section as pre-pay, pay-as-you-go
and catch-up. 

(1) Pre-pay. (i) Under the pre-pay
option, a cafeteria plan may permit an
employee to pay, prior to commence-
ment of the FMLA leave period, the
amounts due for the FMLA leave
period. However, the Labor Regula-
tions under FMLA provide that under
no circumstances may the employer
mandate that an employee pre-pay the
amounts due for the leave period. See
29 CFR 825.210(c)(3) and (4).

(ii) Contributions under the pre-pay
option may be made on a pre-tax salary
reduction basis from any taxable com-
pensation (including the cashing out of
unused sick days or vacation days).
These contributions will not be in-
cluded in the employee’s gross income,
provided that all cafeteria plan require-
ments are satisfied. For example, see
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Q&A-5 of this section regarding
restrictions on pre-tax salary reduction
contributions when an employee’s
FMLA leave spans two cafeteria plan
years.

(iii) Contributions under the pre-pay
option may also be made on an after-
tax basis. See §1.125–1, Q&A-5.1

(2) Pay-as-you-go. (i) Under the
pay-as-you-go option, employees may
pay their share of the premium pay-
ments on the same schedule as pay-
ments would be made if the employee
were not on leave or under any other
payment schedule permitted by the
Labor Regulations at 29 CFR 825.210-
(c) (i.e., on the same schedule as
payments are made under the Consoli-
dated Omnibus Reconciliation Act of
1985, Public Law 99–272; under the
employer’s existing rules for payment
by employees on leave without pay; or
under any other system voluntarily
agreed to between the employer and the
employee that is not inconsistent with
this section or with 29 CFR
825.210(c)).

(ii) Contributions under the pay-as-
you-go option are generally made by
the employee on an after-tax basis.
However, contributions may be made
on a pre-tax basis to the extent that the
contributions are made from taxable
compensation (e.g., cashing out unused
sick or vacation days) that is due the
employee during the leave period, and
provided that all cafeteria plan require-
ments are satisfied.

(iii) An employer is not required to
continue the health coverage of an
employee who fails to make required
premium payments while on FMLA
leave. See 29 CFR 825.212. However,
if the employer chooses to continue the
health coverage of an employee who
fails to make required premium pay-
ments while on FMLA leave, the
employer is entitled to recoup those
payments as set forth in paragraph
(a)(3)(i) of this Q&A-3. See also
Q&A-6 of this section regarding
coverage under a health FSA when an
employee fails to make the required
premium payments while on FMLA
leave.

(3) Catch-up. (i) An employer that
continues providing group health
coverage to an employee who does not
pay premiums on FMLA leave is, to

1Published as a proposed rule at 49 FR 19321
[EE–16–79, 1984–1 C.B. 563] (May 7, 1984).

the extent provided under the Labor
Regulations, permitted to utilize the
catch-up option to recoup the
employee’s share of premium pay-
ments. See, e.g., 29 CFR 825.212(b). 

(ii) Where an employee is electing
to use the catch-up option, the
employer and the employee must agree
in advance of the coverage period that:
the employee elects to continue health
coverage while on unpaid FMLA leave;
the employer will assume responsibility
for advancing payment of the premiums
on the employee’s behalf during the
FMLA leave; and these advance
amounts must be paid by the employee
when the employee returns from FMLA
leave.

(iii) Contributions under the catch-
up option may be made on a pre-tax
salary reduction basis when the
employee returns from FMLA leave
from any available taxable compensa-
tion (including the cashing out of
unused sick days and vacation days).
These contributions will not be in-
cluded in the employee’s gross income,
provided that all cafeteria plan require-
ments are satisfied. 

(iv) Contributions under the catch-up
option may also be made on an after-
tax basis. See §1.125–1, Q&A-5.2

(b) Exceptions Cafeteria plans may
offer (pursuant to 29 CFR 825.210(c))
one or more of the payment options
described in paragraph (a) of this
Q&A-3, with the following exceptions: 

(1) The pre-pay option cannot be
the sole option offered to employees on
FMLA leave. However, the cafeteria
plan may include pre-payment as an
option for employees on FMLA leave,
even if such option is not offered to
employees on non-FMLA leave-
without-pay. 

(2) The catch-up option can be the
sole option offered to employees on
FMLA leave if and only if the catch-up
option is the sole option offered to
employees on non-FMLA leave-
without-pay.

(3) A cafeteria plan cannot offer
employees on FMLA leave a choice of
either the pre-pay option or the catch-
up option without also offering the
pay-as-you-go option, if the pay-as-
you-go option is offered to employees
on non-FMLA leave-without-pay. 

2Published as a proposed rule at 49 FR 19321
(May 7, 1984).

(c) Voluntary waiver of employee
payments In addition to the foregoing
payment options, an employer may
voluntarily waive, on a nondiscrimina-
tory basis, the requirement that
employees who elect to continue health
coverage while on FMLA leave pay the
amounts the employees would other-
wise be required to pay for the leave
period.

Q-4: Do the special FMLA require-
ments concerning an employee who
continues group health plan coverage
under a cafeteria plan apply if the
employee is on paid FMLA leave?

A-4: No. The Labor Regulations
provide that, if an employee’s FMLA
leave is substituted paid leave as
described at 29 CFR 825.207 and the
employee continues group health plan
coverage while on FMLA leave, the
employee’s share of the premiums must
be paid by the method normally used
during any paid leave (i.e., salary
reduction). See 29 CFR 825.210(b). 

Q-5: What restrictions apply to con-
tributions when an employee’s FMLA
leave spans two cafeteria plan years?

A-5: (a) Contributions to a cafeteria
plan during FMLA leave will not be
included in an employee’s gross in-
come, provided that the plan complies
with all cafeteria plan requirements.
Among other requirements, a plan may
not operate in a manner that enables
employees on FMLA leave to defer
compensation from one cafeteria plan
year to a subsequent cafeteria plan
year. See §1.125-2, Q&A-5.3

(b) The following example illustrates
this Q&A-5: 

Example. Employee A elects health coverage
under a calendar year cafeteria plan maintained
by Employer X. A’s premium for health cover-
age is $100 per month throughout the 12-month
period of coverage. A takes FMLA leave for 12
weeks beginning on October 31 after making 10
months worth of premiums totalling $1000 (10
months 3 $100 = $1000). A maintains health
coverage while on FMLA leave. A utilizes the
pre-pay option by cashing-out A’s unused sick
days in order to make the required premium
payments due while A is on FMLA leave.
Because A cannot defer compensation from one
plan year to a subsequent plan year, A may pre-
pay the premiums due in November and Decem-
ber (i.e., $100 per month) on a pre-tax basis, but
A cannot pre-pay the premium payment due in
January on a pre-tax basis. If A participates in
the cafeteria plan in the subsequent plan year, A

3Published as a proposed rule at 54 FR 9460
[EE–130–86, 1989–1 C.B. 944] (March 7, 1989).
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must use another option (e.g., pay-as-you-go or
catch-up) to make the premium payment due in
January.

Q-6: Are there special rules con-
cerning employees taking FMLA leave
who participate in health FSAs offered
under a cafeteria plan?

A-6: (a) In general (1) A health plan
that is a flexible spending arrangement
(FSA) offered under a cafeteria plan
must conform to the generally applica-
ble rules in this section concerning
employees who take FMLA leave.
Thus, FMLA requires that an employee
taking FMLA leave be permitted to—

(i) continue coverage under a health
FSA while on FMLA leave; or 

(ii) revoke an existing health FSA
election under the cafeteria plan for the
remainder of the coverage period. See
29 CFR 825.209(e). 

(2) FMLA also requires the plan to
permit the employee to be reinstated in
the health FSA upon return from
FMLA leave on the same terms as
prior to taking FMLA leave. See 29
CFR 825.215(d) and paragraph (b)(2)
of this Q&A-6. However, reinstatement
is at the employee’s election and under
no circumstances may an employer
require an employee whose coverage
has terminated while on FMLA leave
to reinstate coverage under a health
FSA upon return from FMLA leave.
See 29 CFR 825.214(a).

(b) Uniform Coverage Rule (1)
Q&A-7(b)(2) of §1.125–24 (the uni-
form coverage rule) applies during the
FMLA leave period as long as the
employee continues health coverage.
Therefore, regardless of the payment
option selected under Q&A-3 of this
section, for so long as the employee
continues coverage (or for so long as
the employer continues the coverage of
an employee who fails to make the
required contributions as described in
Q&A-3(a)(2)(iii) of this section), the
full amount of the elected coverage,
less any prior reimbursements, must be
available to the employee at all times,
including the FMLA leave period.

(2)(i) If an employee’s coverage
under the health FSA terminates while
the employee is on FMLA leave, the
employee is not entitled to receive
reimbursements for claims incurred
during the period when the coverage is
terminated. If that employee subse-

4Published as a proposed rule at 54 FR 9460
(March 7, 1989).

quently elects to be reinstated in the
health FSA upon return from FMLA
leave for the remainder of the plan
year, the employee may not retroac-
tively elect health FSA coverage for
claims incurred during the period when
the coverage was terminated. Further,
the employee is not entitled to greater
FSA benefits relative to premiums paid
than an employee who has been contin-
uously working during the plan year.
See 29 CFR 825.216. Therefore, if an
employee elects to be reinstated in a
health FSA upon return from FMLA
leave, the employee’s coverage for the
remainder of the plan year is equal to
the employee’s election for the 12-
month period of coverage (or such
shorter period as provided under
§1.125–25), prorated for the period
during the FMLA leave for which no
premiums were paid, and reduced by
prior reimbursements.

(ii) An employee on FMLA leave
has the right to revoke or change
elections (e.g., because of changes in
family status) under the same terms
and conditions that apply to employees
participating in the cafeteria plan who
are not on FMLA leave. Thus, notwith-
standing the rules described in para-
graph (b)(2)(i) of this Q&A-6, an
employee who returns from FMLA
leave may make a new health FSA
election for the remainder of the plan
year if return from leave without pay
constitutes a change of family status
under the employer’s cafeteria plan. 

(3) The following examples illustrate
the rules in this Q&A-6: 

Example 1: (a) Employee A elects $1200
worth of coverage under a calendar year health
FSA provided under a cafeteria plan, with an
annual premium of $1200. A is permitted to pay
the $1200 through pre-tax salary reduction
amounts of $100 per month throughout the 12-
month period of coverage. A incurs no medical
expenses prior to April 1. On April 1, A takes
FMLA leave after making three months worth of
contributions totalling $300 (3 months 3 $100 =
$300). The plan does not permit a revocation of
election on account of a change in family status.
However, pursuant to A’s rights under FMLA, A
elects to terminate coverage upon going on
FMLA leave. Consequently, A makes no pre-
mium payments for the months of April, May,
and June, and A is not entitled to submit claims
or receive reimbursements for expenses incurred
during this period. A returns from FMLA leave
and elects to be reinstated in the health FSA on
July 1. 

(b) Under FMLA, A has no greater right to
benefits upon reinstatement than if A had been

5Published as a proposed rule at 54 FR 9460
(March 7, 1989).

continuously working during the plan year.
Therefore, A is reinstated to A’s annual election
(i.e., $1200) prorated for the period during the
FMLA leave for which no premiums were paid
(i.e., reduced for 3 months or 1/4 of the plan
year) less prior reimbursements (i.e., $0). Conse-
quently, A’s coverage for the remainder of the
plan year equals $900. A must also begin making
premium payments of $100 per month for the
remainder of the plan year. 

Example 2: Assume the same facts as Example
1 except that A incurs medical expenses totaling
$200 in February and obtains reimbursement of
these expenses. The results are the same as in
Example 1, except that A’s coverage for the
remainder of the plan year equals $700. 

Example 3: Assume the same facts as Example
1 except that prior to taking FMLA leave, A
elects to continue health FSA coverage during
the FMLA leave. The plan permits A (and A
elects) to use the catch-up payment option
described in Q&A-3 of this section, and as
further permitted under the plan, A chooses to
repay the $300 in missed payments on a ratable
basis over the remaining six-month period of
coverage (i.e., $50 per month). Thus, A’s
monthly premium payments for the remainder of
the plan year will be $150 ($100 + $50).

Q-7: Are employees entitled to non-
health benefits while taking FMLA
leave?

A-7: FMLA does not require an em-
ployer to maintain an employee’s non-
health benefits (e.g., life insurance)
during FMLA leave. An employee’s
entitlement to benefits other than group
health benefits under a cafeteria plan
during a period of FMLA leave is to be
determined by the employer’s estab-
lished policy for providing such bene-
fits when the employee is on non-
FMLA leave (paid or unpaid). See 29
CFR 825.209(h). Therefore, an em-
ployee who takes FMLA leave is
entitled to revoke an election of non-
health benefits under a cafeteria plan to
the same extent employees taking non-
FMLA leave are permitted to revoke
elections of non-health benefits under a
cafeteria plan. For example, election
changes are permitted due to changes
of family status or upon enrollment for
a new plan year. See §1.125–2,
Q&A-6(c)6 and §1.125–1, Q&A-87.
However, the FMLA regulations
provide that, in certain cases, an
employer may continue an employee’s
non-health benefits under the em-
ployer’s cafeteria plan while the
employee is on FMLA leave to ensure
that the employer can meet its respon-
sibility to provide equivalent benefits to

6Published as a proposed rule at 54 FR 9460
(March 7, 1989).

7Published as a proposed rule at 49 FR 19321
(May 7, 1984).
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the employee upon return from unpaid
FMLA. If the employer continues an
employee’s non-health benefits during
FMLA leave, the employer is entitled
to recoup the costs incurred for paying
the employee’s share of the premiums
during the FMLA leave period. See 29
CFR 825.213(b). In addition, a caf-
eteria plan must, as required by FMLA,
permit an employee whose coverage
terminated while on FMLA leave
(either by revocation or nonpayment of
premiums) to be reinstated in the
cafeteria plan on return from FMLA
leave. See 29 CFR 825.214(a) and
825.215(d).

Q-8: How may taxpayers rely on
these proposed regulations?

A-8: (a) The guidance provided by
the questions and answers in this
section may be relied upon to comply
with provisions of section 125 and will
be applied by the Internal Revenue
Service in resolving issues arising
under cafeteria plans and related Inter-
nal Revenue Code sections. If final
regulations are more restrictive than the
guidance in this section, the regulations
will not be applied retroactively. No
inference, however, should be drawn
regarding issues not expressly raised
that may be suggested by a particular
question or answer or by the inclusion
or exclusion of certain questions.

(b) The Department of Labor has
advised the Department of the Treas-
ury, including the Internal Revenue
Service, that the provisions of this
section are not inconsistent with the
provisions of FMLA and the Labor
Regulations thereunder.

Margaret Milner Richardson,
Commissioner of

Internal Revenue.

(Filed by the Office of the Federal Register on
December 20, 1995, 8:45 a.m., and published
in the issue of the Federal Register for
December 21, 1995, 60 F.R. 66229)

Notice of Proposed Rulemaking

Allocation of Accrued Benefits
Between Employer and Employee
Contributions

EE–35–95

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rule-
making.

SUMMARY: This document contains
proposed regulations that provide guid-
ance on calculation of an employee’s
accrued benefit derived from the
employee’s contributions to a qualified
defined benefit pension plan. These
regulations are issued to reflect changes
to the applicable law made by the
Omnibus Budget Reconciliation Act of
1987 (OBRA ’87) and the Omnibus
Budget Reconciliation Act of 1989
(OBRA ’89). OBRA ’87 and OBRA
’89 amended the law to change the
accumulation of employee contributions
and the conversion of those accumu-
lated contributions to employee-derived
accrued benefits. 

DATES: Written comments and re-
quests for a public hearing must be
received by March 21, 1996. 

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (EE–35–95), Room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Wash-
ington, DC 20044. In the alternative,
submissions may be hand delivered
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:R (EE–35–95),
Courier’s Desk, Internal Revenue Serv-
ice, 1111 Constitution Avenue, NW.,
Washington, DC. 

FOR FURTHER INFORMATION
CONTACT: Concerning the regula-
tions, Janet A. Laufer, (202) 622-4606,
concerning submissions, Michael
Slaughter, (202) 622-7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to regulations containing
rules for computing an employee’s
accrued benefit derived from the
employee’s contributions to a qualified
defined benefit pension plan. The pro-
posed amendments reflect changes
made to section 411(c)(2) by the
Omnibus Budget Reconciliation Act of
1987, Public Law 100–203 (OBRA
’87), and the Omnibus Budget Recon-
ciliation Act of 1989, Public Law 101–
239 (OBRA ’89). OBRA ’87 and
OBRA ’89 changed the interest rates
used to accumulate an employee’s
contributions to normal retirement age.
OBRA ’89 also changed the manner in
which the accumulated contributions

are converted to an annual benefit
payable at normal retirement age, and
removed a limitation on the employee-
derived accrued benefit contained in
prior law. 

Section 411(c)(1) provides that an
employee’s accrued benefit derived
from employer contributions as of any
applicable date is the excess, if any, of
the accrued benefit for the employee as
of that date over the accrued benefit
derived from contributions made by the
employee as of that date. Section
411(c)(2)(B) provides that in the case
of a defined benefit plan, the accrued
benefit derived from contributions
made by an employee as of any ap-
plicable date is the amount equal to the
employee’s contributions accumulated
to normal retirement age using the
interest rate(s) specified in section
411(c)(2)(C), expressed as an actu-
arially equivalent annual benefit com-
mencing at normal retirement age using
an interest rate which would be used by
the plan under section 417(e)(3), as of
the determination date. If the em-
ployee-derived accrued benefit is deter-
mined with respect to a benefit other
than an annual benefit in the form of a
single life annuity (without ancillary
benefits) commencing at normal retire-
ment age, section 411(c)(3) requires
that the employee-derived accrued ben-
efit be the actuarial equivalent of the
benefit determined under section
411(c)(2).

Under section 411(c)(2)(C)(iii)(I),
effective for plan years beginning after
December 31, 1987, the interest rate
used to accumulate an employee’s con-
tributions until the determination date
is 120 percent of the Federal mid-term
rate under section 1274 of the Internal
Revenue Code (Code). For the period
between the determination date and
normal retirement age, section
411(c)(2)(C)(iii)(II) provides that the
interest rate used to accumulate an
employee’s contributions is the interest
rate which would be used under the
plan under section 417(e)(3) as of the
determination date. As noted above,
section 411(c)(2)(B) provides that the
interest rate which would be used
under the plan under section 417(e)(3)
as of the determination date also
applies for purposes of converting the
accumulated contributions to an annual
benefit commencing at normal retire-
ment age. The Retirement Protection
Act of 1994, Public Law 103–465
(RPA ’94) amended section 417(e) to
change the applicable interest rate


